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PREFACE

Even before covid-19 disrupted the world as we knew it, competition law was at a crossroads,
facing far-reaching and sometimes contradictory calls for reform — including with respect to
monopolisation and abuse of dominance.

Some, such as President Macron and Chancellor Merkel, have argued that there is too
much competition from abroad, and advocate for more permissive enforcement to facilitate
‘European champions’ to emerge: “We need to adapt the EU competition law: [Its] too
focused on consumer rights and not enough on EU champions’ rights.’

Others maintain that there is too little competition, enforcement has been too
permissive, and the rules should be tightened. Senator Elizabeth Warren, for example, has
argued that ‘competition is dying. Consolidation and concentration are on the rise in sector
after sector. Concentration threatens our markets, threatens our economy, and threatens
our democracy. Evidence of the problem is everywhere.” Similarly, Professor Joseph Stiglitz
contends that ‘current antitrust laws, as they are enforced and have been interpreted, are not
up to the task of ensuring a competitive marketplace’.

A third set of commentators believes that competition policy is misdirected, that
the historic focus of competition law has been too narrow, and that the consumer welfare
standard should be expanded to take account of social, industrial, environmental, and other
considerations (sometimes referred to as ‘hipster antitrust).

And a fourth critique, voiced by Maurice Stucke and Ariel Ezrachi, maintains that many
of today’s problems result from too much ‘toxic’ competition overall, driven by ideologues,
lobbyists, and privatisation, and that we need to promote a kind of ‘noble competitior’,
where rivals mutually strive for excellence.

To address these challenges, a dizzying array of reports has emerged commissioned
by governments in the US, EU, UK, Germany, France, Australia and elsewhere. And from
those reports, a constellation of ideas has emerged to overhaul competition law, including:
reorientating the goals of antitrust policy away from the consumer welfare standard towards
a broader societal test; reversing the burden of proof; per se bans on certain categories of
conduct (including prophylactic controls on vertical integration); lowering the standard of
judicial review; injecting political oversight into competition law enforcement; loosening
the standard to impose duties to share data with rivals; introducing market study regimes;
allowing authorities to impose remedies without formally establishing an infringement; and
establishing mandatory codes of conduct for digital platforms.

Where does this all leave busy practitioners and businesses that are trying to navigate the
complex and constantly-evolving rules concerning abuse of dominance? Helpfully, this eighth
edition of 7he Dominance and Monopolies Review seeks to provide some respite, providing an
accessible and easily-understandable summary of global abuse of dominance rules. As with

vii

© 2020 Law Business Research Ltd



Preface

previous years, each chapter — authored by specialist local experts — summarises the abuse
of dominance rules in a jurisdiction; provides a review of the regime’s enforcement activity
in the past year; and sets out a prediction for future developments. From those thoughtful
contributions, we identify three notable points from last year’s enforcement.

Exploitative abuses pre- and post-covid-19

Exploitative abuses have in recent years enjoyed somewhat increased attention from
regulators. The covid-19 pandemic intensifies that trend. It is leading to extreme demand and
price volatility for certain products, as well as fluctuations in firms’ costs. As firms struggle
to manage these changes, agencies are aggressively seeking to show they are preventing
consumer exploitation during the crisis. Charging excessive prices or imposing unfair terms
and conditions constitutes an abuse of dominance in many countries, including almost
all OECD members. In the US, excessive prices are not in and of themselves a matter for
competition enforcement at the federal level, but many states have laws that prohibit price
gouging and the current administration recently issued an executive order designed to prevent
hoarding and price gouging.

Governments across the world have indicated that they will remain vigilant to sudden
and significant price hikes during the pandemic. For example, in March 2020 the European
Competition Network issued a statement identifying excessive pricing as a particular
concern during the outbreak, noting that ‘it is of utmost importance to ensure that products
considered essential to protect the health of consumers in the current situation (e.g., face
masks and sanitising gel) remain available at competitive prices’. In a similar vein, on
27 March, Commissioner Vestager explained that ‘a crisis is not a shield against competition
law enforcement’ and that the European Commission (EC) ‘will stay even more vigilant
than in normal times if there is a risk of virus-profiteering’. Several national authorities have
opened investigations or created task forces dedicated to preventing excessive prices during
the crisis.!

Even before covid-19, however, EU agencies were increasingly pursuing exploitation
theories. In 2016, Commissioner Vestager stressed that the EC would seck to ‘intervene
directly to correct excessively high prices’. So far, most recent exploitation cases have been
in the pharmaceutical sector, but the French and German agencies have pursued exploitative
abuse theories in the technology sector. We pick out four developments over the last year.

First, the Court of Appeal judgment in Pfizer/Flynn, discussed in the UK chapter of this
book, brings helpful clarity to evidence required to bring an excessive pricing case. As a recap:
in 2016, the Competition and Markets Authority (CMA) imposed record fines on Pfizer and
Flynn for charging excessive prices for phenytoin sodium capsules, an anti-epileptic drug.
In July 2018, that decision was quashed by the Competition Appeal Tribunal (CAT) on the
basis that the CMA had applied the wrong legal test and had failed to consider appropriately
the economic value of the product. In March 2020, the Court of Appeal upheld the CAT’s
judgment that the case should be remitted to the CMA, though it agreed with the CMA
on some issues (which will affect the remitted investigation) and the CMA welcomed the
judgment as a ‘good result.’

1 For further discussion, see Cleary Gottlieb, Exploitative Abuse of Dominance and Price Gouging in Times of
Crisis, 31 March 2020.
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In a nutshell, the Court of Appeal held that competition agencies have a ‘margin of
manoeuvre’ in deciding how to prove their cases, including the ‘Cost Plus’ method that the
CMA had used. Importantly, though, if a defendant adduces evidence that challenges the
agency’s methodology (as the defendants did in this case), the agency should consider that
evidence. The extent of the agency’s duty to consider the evidence adduced by the defendant
will depend on the extent and quality of the evidence (i.e., there is no need to investigate
each and every claim the parties bring up if those claims are not sufficiently substantiated).
On the facts of the case, the Court held that there was an obligation on the CMA to evaluate
the defendants” evidence regarding the prices of phenytoin capsules because it was prima facie
evidence that prices were fair.

Second, in the Sanicorse case, discussed in the France chapter, the Paris Court of Appeal
annulled the French Competition Authority’s (FCA) decision of imposing a €199,000 fine
on Sanicorse for imposing excessive price increases for medical waste treatment. The FCA
had found that Sanicorse had abruptly, significantly, and durably increased the waste disposal
prices it charged hospitals and clinics. In its ruling of November 2019, the Paris Court of
Appeal clarified the conditions for establishing an exploitative abuse. Repeating the dictum
from the United Brands ruling, the Court emphasised that an exploitative abuse arises in
a situation where a dominant firm ‘has made use of the opportunities arising out of its
dominant position in such a way as to reap trading benefits which it would not have reaped
if there had been normal and sufficiently effective competition’. The Court of Appeal found
that the authority had failed to demonstrate that Sanicorse’s price increases were unfair, and
it accordingly annulled the decision.

Third, in December 2019, the FCA found in its Gibmedia decision (also discussed
in the France chapter of this book) that Google’s termination of three advertisers’ Google
Ads accounts was abusive. The authority’s theory is that termination policies that allegedly
lack objectivity and transparency, and are discriminatory, are a form of exploitation of
customers. An apparent problem with the theory, however, is that a decision to terminate
supply cannot, by definition, exploit the customer — it does not ‘reap a trading benefit’ from
the trading partner, as required by United Brands and stressed by the Paris Court of Appeal
in its Sanicorse decision.

Fourth, in February 2019, the Bundeskartellamt found that Facebook’s terms and
conditions relating to its collection of user data constitute an abuse (discussed in the Germany
chapter). The Bundeskartellamt held that Facebook’s terms and conditions, under which
users agreed to the combination of their data from, for example, WhatsApp, Instagram and
Facebook, violated the GDPR. Relying on German law principles that unlawful terms and
conditions can constitute an abuse of dominance, the Bundeskartellamt held that Facebook
committed an exploitative abuse by combining darta from different sources. In August 2019,
however, the Diisseldorf Court of Appeal granted suspensive effect to Facebook’s appeal
against the decision, holding that there are serious doubts about its legality. The Court found
that users are not exploited by Facebook’s use of data because, unlike financial payments, the
data can be replicated and used again. Users freely decide whether to allow use of their data
by balancing pros and cons of using ad-funded social network. The Court also held that the
Bundeskartellamt had failed to prove the required causal link between Facebook’s abuse and
its market power: it failed to show that Facebook’s terms deviated from the terms that would
exist in a more competitive scenario. The judgment on the merits is pending.

Despite the renewed appetite to bring exploitation cases, these cases should in our view
— in line with Advocate General Wah!’s warning in the Latvian Banks case — remain rare and
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exceptional. Otherwise, there is a risk that the concept of exploitative abuse is stretched to
address policy issues beyond the scope of competition law and that require broader discussion
outside individual cases.

A greater push for interim measures

The second notable development in abuse of dominance enforcement in 2019 was the EC’s
decision — for the first time in an antitrust case in almost 20 years — to impose interim
measures on Broadcom (this decision is discussed in the EU chapter). The decision orders
Broadcom to cease to apply exclusivity provisions in six agreements with manufacturers of
TV set-top boxes and modems, while the Commission’s full investigation continues. On
announcing the decision, Commissioner Vestager stressed that interim measures decisions
are ‘so important’, especially in ‘fast-moving markets’. The Commissioner emphasised that
she is ‘committed to making the best possible use of this important tool” so as to enforce
competition rules ‘in a fast and effective manner’.

Like other developments at EU level, push for greater use of interim measures has
been encouraged by national authorities, particularly in France, with the Commissioner
citing France as a source of inspiration. The UK CMA has also stated that greater use of
interim measures is ‘essential if the CMA is to respond to the challenges thrown up by rapidly
changing markets’, and Germany is adopting new rules to accelerate proceedings and apply
interim measures.

Two examples discussed in the French chapter illustrate the FCA’s expansionist approach
to interim measures, both in cases involving Google. First, in Amadeus, the authority found
Google’s decision to suspend the Google Ads accounts of a paid phone directory services
operator to be an exploitative abuse (similar to the theory in the Gibmedia case discussed
above). The Paris Court of Appeal subsequently partly annulled the decision. Second, in
early 2020, the authority found that Google’s refusal to pay news publishers for showing
preview snippets in search results alongside a link to the publisher’s site may also amount to
an exploitative abuse. The decision orders Google to enter into good faith negotiations with
publishers, although it also makes clear that the negotiations may result in zero monetary
compensation to publishers (considering that Google sends traffic to the publishers that they
can monetise via ads on their page or convert users to paid subscribers).

Several points of caution should be heeded from the appetite to bring interim measures
cases. Interim measures decisions should focus on the most egregious and clear-cut abuses,
such as exclusivity clauses by obviously dominant firms, rather than seeking to create new law
or go against existing precedent. The efficiency and effectiveness of competition procedures
should not come at the expense of investigative rigour, due process, and the right to be heard.
Interim measures should not prejudge the final decision from the authority on the merits.
Accordingly, they should be tailored to implementing measures that are possible in principle
to reverse, if it subsequently turns out that on a full merits review there is no case to answer.
Finally, the new appetite to impose interim measures should not slow down the speed of the
main proceedings, as agencies get caught up duplicating investigations and satellite appeals.

Per se bans on self-preferencing

The third development is the wide-ranging proposals to overhaul competition rules to
address the perceived challenges of the digital economy. Proposals in the pipeline include
the EC’s suggestion for further regulation of digital platforms; mandatory codes of conduct
in Australia to address perceived bargaining power imbalances between platforms and media
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companies; and, in the UK, the CMA’s aim to develop ‘a coherent and innovation-friendly
approach to governing digital technologies to ensure their benefits are shared far and wide’.

Describing all these proposals is beyond the scope of the present editorial. We instead
focus on one eye-catching suggestion: the suggestion — included in several of the reports
commissioned by governments and agencies, such as the EU Special Advisors’ Report, the
Furman Report in the UK, the German ARC Amendments, and the Stigler Report — to
introduce per se bans on digital platforms or companies that perform a ‘regulatory function’
from engaging in ‘self-preferencing.” The reports, however, do not explain precisely what they
mean by ‘self-preferencing’. Self-preferencing is a generic expression that covers a range of
different practices, for example, margin squeezing, tying and refusal to supply.

For example, keeping an indispensable asset to oneself and refusing to supply it to rivals
is an example of abusive self-preferencing. But the refusal to deal in case law makes clear that
it is, so far, not abusive for a dominant company to favour itself by reserving for its own use
an asset that is not indispensable, but merely ‘advantageous.” On the contrary, it is generally
pro-competitive for companies to develop their own innovations, and use those innovations
as the tools to compete against one another. As Advocate General Jacobs explained in Bronner:

it is generally pro-competitive and in the interest of consumers to allow a company to retain for its
own use facilities which it has developed for the purpose of its business . . . Thus the mere fact that by
retaining a facility for its own use a dominant undertaking retains an advantage over a competitor

cannot justify requiring access to it”.

This makes sense, for several reasons. First, there is an inherent contradiction between
competition and duties to supply rivals; competition rules seek to encourage companies to
compete vigorously against each other, not cooperate. Second, a duty to supply interferes
with fundamental rights to dispose of property and to conduct business. Third, duties to
supply reduce incentives to innovate for both the supplying company and the company that
receives supply. Fourth, in industries with fast innovation cycles, a duty to integrate rivals
into constantly-evolving technologies may delay — or preclude — new developments.

The Courts, therefore, only allow interference with the freedom to contract in
exceptional and limited circumstances. By contrast, we are concerned that a per se ban on
self-preferencing could have several unintended consequences: hampering vertical integration,
which is presumptively eflicient; eliminating synergies; and leading to delayed or mothballed
product improvements.

Consider Google’s introduction of a thumbnail map on its results pages in response
to location-based queries: the UK High Court held that this was ‘pro-competitive’ and an
‘indisputable’ product improvement. Not only was Google’s introduction of the thumbnail
map not likely to harm competition, but the conduct was also objectively justified. This
was because showing rival maps would have degraded the overall quality of Google’s search
services, for example, via delays in returning results. Under the contemplated presumptions
against self-preferencing, however, companies would have to ask themselves before launching
this type of improvement whether they could prove the negative (i.e., that it would not lead
to long-run exclusionary effects). That appears to be a difficult threshold to cross before
launch.

Accordingly, we believe we should be looking at measures that make a real improvement
to consumer welfare and avoid chilling innovation and investment. Neat-sounding slogans —
such as a presumptive and generic ban on self-preferencing — can prove harmful in practice.
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As a recent CMA report into competition and regulation recognised, ‘greater regulation is
— on average — associated with less competition. For instance, countries with lower levels of
product market regulation tend to have more competitive markets and enjoy higher rates of
productivity and economic growth.” Similarly, in her speech on ‘Remembering Regulatory
Misadventure’, FTC Commissioner Wilson recalled that attempts to prescribe ‘fairness’,
‘non-discrimination’, and ‘reasonable and just’ prices in the airline and railroad industries led
to distortions of competition and restricted output. Removing these regulations ‘significantly
reduced consumer prices and increased output, generating billions of dollars in consumer
surplus’. This is not to say that regulation is not desirable for objectives other than fostering
competition, but regulation to encourage competition is likely to result in outcomes that any
pro-competition and pro-innovation regime should avoid.

As in previous years, we would like to thank the contributors for taking time away
from their busy practices to prepare insightful and informative contributions to this eighth
edition of 7he Dominance and Monopolies Review. We look forward to seeing what the next
year holds.

Maurits Dolmans and Henry Mostyn
Cleary Gottlieb Steen & Hamilton LLP
London

June 2020
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Chapter 27

TURKEY

Goneng Giirkaynak'

I INTRODUCTION

The main legislation applying specifically to the behaviour of dominant firms is Article 6 of
Law No. 4054 on the Protection of Competition (Law No. 4054). It provides that ‘any abuse
on the part of one or more undertakings individually or through joint venture agreements or
practices, of a dominant position in a market for goods or services within the whole or part
of the country is unlawful and prohibited’.

Pursuant to Article 6, the abusive exploitation of a dominant market position is
prohibited in general. Therefore, the Article 6 prohibition applies only to dominant
undertakings, and in a similar fashion to Article 102 of the Treaty on the Functioning of the
European Union (TFEU), dominance itself is not prohibited: only the abuse of dominance is
outlawed. Further, Article 6 does not penalise an undertaking that has captured a dominant
share of the market because of superior performance.

Dominance provisions, as well as the other provisions of Law No. 4054, apply to
all companies and individuals to the extent that they act as an ‘undertaking’ within the
meaning of Law No. 4054. An undertaking is defined as a single integrated economic
unit capable of acting independently in the market to produce, market or sell goods and
services. Law No. 4054, therefore, applies to individuals and corporations alike if they act
as an undertaking. State-owned and state-affiliated entities also fall within the scope of the
application of Article 6.7

Further, Law No. 4054 does not recognise any industry-specific abuses or defences;
therefore, certain sectoral independent authorities have competence to regulate certain
activities of dominant players in the relevant sectors. For instance, according to the secondary
legislation issued by the Turkish Information and Telecommunication Technologies Authority,
firms with a significant market share are prohibited from engaging in discriminatory
behaviour among companies seeking access to their network, and unless justified, rejecting
requests for access, interconnection or facility sharing. Similar restrictions and requirements
are also applicable in the energy sector. The sector-specific rules and regulations bring about
structural market remedies for the effective functioning of the free market. They do not
imply any dominance-control mechanisms. The Turkish Competition Authority is the only
regulatory body that investigates and condemns abuses of dominance.

On a different note, structural changes through which an undertaking attempts to
establish dominance or strengthen its dominant position (for instance, in cases of acquisitions)

Géneng Giirkaynak is a founding partner at ELIG Giirkaynak Attorneys-at-Law.
2 See, for example, General Directorate of State Airports Authority, 15-36/559-182, 9 September 2015; Turkish
Coal Enterprise, 04-66/949-227, 19 October 2004; Tiirk Telekom, 14-35/697-309, 24 September 2014.
460
© 2020 Law Business Research Ltd



Tuurkey

are regulated by the merger control rules established under Article 7 of Law No. 4054.
Nevertheless, a mere demonstration of post-transaction dominance in itself is not sufficient
for enforcement under the Turkish merger control rules, but rather ‘a restriction of effective
competition’ element is required to deem the relevant transaction as illegal and prohibited.
Therefore, the principles laid down in merger decisions can also be applied to cases involving
the abuse of dominance. For instance, in 2017, the Turkish Competition Board rejected
the acquisition of Ulusoy Ro-Ro by UN Ro-Ro, as it concluded that the transaction would
strengthen UN Ro-Ro’s dominant position in the market for Ro-Ro transport between
Turkey and Europe; and that UN Ro-Ro would be in a dominant position in the market
for port management concerning Ro-Ro ships upon consummation of the transaction,
making the decision the third rejection decision issued by the Competition Board in its
decisional history.’

On a separate note, mergers and acquisitions are normally caught by the merger control
rules contained in Article 7 of Law No. 4054. However, there have been cases, albeit rarely,
where the Competition Board found structural abuses through which dominant firms used

joint venture agreements as a back-up tool to exclude competitors, which is prohibited under
Article 6.4

I YEARIN REVIEW

According to the Competition Authority’s statistics for 2019, the Competition Board
rendered a decision in 26 pre-investigations or investigations, out of a total of 69, on the
basis of allegations regarding violations of Article 4 of Law No. 4054, which prohibits all
agreements between undertakings, decisions by associations of undertakings, and concerted
practices that have (or may have) as their object or effect the prevention, restriction or
distortion of competition within a Turkish product or services market or a part thereof.
Further, 26 finalised (including preliminary and full) investigations were carried out on the
basis of allegations regarding violation of Article 6 of Law No. 4054, which prohibits any
abuse on the part of one or more undertakings, individually or through joint agreements or
practices, of a dominant position in a market for goods or services within the whole or part of
the country. The Competition Board also decided on 13 investigations that were initiated on
the basis of both Article 4 and Article 6 concerns. Accordingly, it would be justified to state
that cooperative offences, referring to both horizontal and vertical arrangements, continue to
be the area of heaviest enforcement under Turkish competition law.’

3 Ulusoy Ro-Ro/UN Ro-Ro, 17-36/595-259, 9 November 2017.

4 See, for example, Biryay, 00-26/292-162, 17 July 2000.

5 In 2017, the Competition Board decided on a total of 80 pre-investigations or investigations. Of these,
37 concerned violations of Article 4 of Law No. 4054, 29 concerned violations of Article 6 of Law
No. 4054, 13 cases were evaluated from the aspect of both Articles 4 and 6 of Law No. 4054 and one case
related to Articles 4, 6 and 7 of Law No. 4054.
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Over the past few years, the Competition Board has shifted its focus from merger
control cases to concentrate more on the fight against cartels and cases of abuse of dominance.
With regard to cases on abuse of dominance, the Competition Board focused on cases where
the focal point predatory pricing conducting multiple pre-investigations.®

With regard to the fight against cartels, during the course of the year in review, there has
not been any significant cartel decision where the Board imposed significant administrative
monetary fines. In fact, while there have been 36 cases that were related to the violations
under Article 4 of Law No. 4054 in terms of horizontal agreements, the Board decided
on 23 cases on that front. One of these decisions is related to the Board’s decision on the
fully fledged investigation against five undertakings and an association of undertakings
active in cabotage Ro-Ro transportation lines in Turkey where the Board decided that the
undertakings (i.e., Tramola Gemi Isletmeciligi ve Ticaret AS, Kale Nakliyat Seyahat ve
Turizm AS, Istanbullines Denizcilik Yatirim AS, Istanbul Deniz Nakliyat Gida Insaat Sanayi
Ticaret Ltd Sti and Istanbul Deniz Otobiisleri Sanayi ve Ticaret AS) had violated Article 4
of Law No. 4054 through collectively determining prices.” Overall, the total amount of the
administrative monetary fine imposed on all undertakings is 7.4 million lira including the
reduced fine imposed on the leniency applicant (i.e., Kale Nakliyat) and the fined imposed
on Istanbullines for the submission of incomplete information to the Competition Authority.

The Board’s decision on Turkish traditional ‘raw’ meatball producers is also one of
the landmark decisions with regard to price fixing agreements. The decision concerned the
preliminary investigation conducted against raw meatballs producers in Gaziantep regarding
the allegations that the relevant undertakings had violated Article 4 of Law No. 4054. The
decision carries importance given that although there was concrete evidence showing (1) a
price fixing agreement, (2) a mechanism for monitoring that agreement, (3) a punishment
mechanism for cheating and (4) the effects of this agreement on the market, the Board
found the price fixing agreements regarding the sale price and conditions of raw meatballs
concluded between undertakings and acknowledged the presence of a restrictive agreement
in the market. The Board decided to issue an opinion letter pursuant to Article 9(3) of Law
No. 4054 indicating the termination of any behaviour that may have led to a competition
law violation.®

The following table shows the Competition Board’s most recent landmark decisions
regarding abuse of dominance.

High-profile investigations of the Competition Authority regarding abuse of dominance
that are ongoing at the time of writing are provided in the table below.

Investigated party Alleged abuse of dominance activity Date of initiation
Biletix Bilet Dagitim Basim ve Ticaret AS Restricting competition 20 June 2019
Unilever Sanayi ve Ticaret Tiirk AS Restricting competition through de facto exclusivity 24 July 2019
Ortadogu Antalya Liman Isletmeleri AS Excessive pricing 11 April 2018

6 Kamil Kog, 19-40/658-283, 14 November 2019; Topya Magazacilsk, 19-40/664-285, 14 November 2019;
Caykur, 14 November 2019, 19-40/645-272; LB Birekgilik ¢ Levent Birekgilik, 14 November 2019,
19-40/646-273; EAE Elektrik, 19-39/603-257, 12 November 2019; Huawei, 30 May 2019, 19-20/286-122;
Habas Sinaz ve Tibbi Gazlar, 19-11/125-53, 7 March 2019; Sony, 7 February 2019, 19-06/47-16.

Ro-Ro, 19-16/229-101, 18 April 2019.
8 Raw Meatball, 19-03/13-5, 10 October 2019.
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Recent significant decisions of the Competition Board regarding abuse of dominance are
provided below.

Investigated party and case information | Case Type Conclusion

Medsantek Laboratuar Malzemeleri Refusal to supply/ The Board concluded that Medsantek is dominant with a
San ve Tic Ltd. $ti (19-13/182-80, abuse of dominance | dominant position in the market of sanger sequence analysis
28 March 2019) device produced by Thermo regarding the procurement of

the authorisation certificate of the relevant device it sells and
abused its dominance by refusing to supply the authorisation
certificate to its competitors operating in the kit market.

The Board imposed an administrative monetary fine on
Medsantek in the amount of 504,534 lira.

Sony Eurasia Pazarlama A$ Predatory pricing The Board cleared Sony Eurasia from the allegation that it
(19-06/47-16, 7 February 2019) had applied predatory prices on digital games sold online.
Maysan Mando Otomotiv Pargalari Refusal to supply The Board concluded that Maysan did not abuse its dominant
San ve Tic A§ 19-22/353-159, position by refusing to supply as its products were not

20 June 2019) essential for reselling automotive spare parts.

IIT MARKET DEFINITION AND MARKET POWER

The definition of dominance can be found in Article 3 of Law No. 4054, as ‘the power
of one or more undertakings in a certain market to determine economic parameters such
as price, output, supply and distribution independently from competitors and customers’.
Enforcement trends show that the Competition Board is inclined to broaden the scope of
application of the Article 6 prohibition by diluting the ‘independence from competitors and
customers element of the definition to infer dominance even in cases where clear dependence
or interdependence between either competitors or customers exists.’

When unilateral conduct is in question, dominance in a market is the primary condition
for the application of the prohibition stipulated in Article 6. To establish a dominant
position, first the relevant market has to be defined, and second the market position has to be
determined. The relevant product market includes all goods or services that are substitutable
from a customer’s point of view. The Guideline on Market Definition considers demand-side
substitution as the primary standpoint of the market definition. Therefore, the undertakings
concerned have to be in a dominant position in the relevant markets, which are to be
determined for every individual case and circumstance. Under Turkish competition law, the
market share of an undertaking is the primary point for evaluating its position in the market.
In theory, there is no market-share threshold above which an undertaking will be presumed
to be dominant. On the other hand, subject to exceptions, an undertaking with a market
share of 40 per cent is a likely candidate for dominance, whereas a firm with a market share
of less than 25 per cent would not generally be considered dominant.

In assessing dominance, although the Competition Board considers a large market
share as the most indicative factor of dominance, it also takes account of other factors, such
as legal or economic barriers to entry, and the portfolio power and financial power of the
incumbent firm. Therefore, domination of a given market cannot be solely defined on the
basis of the market share held by an undertaking or other quantitative elements; other market
conditions, as well as the overall structure of the relevant market, should also be assessed
in detail.

9 See, for example, Anadolu Cam, 04-76/1086-271, 1 December 2004; Warner Bros, 07-19/192-63,
8 March 2007.
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Collective dominance is also covered by Article 6. On the other hand, precedents
concerning collective dominance are not mature enough to allow for a clear inference of a set
of minimum conditions under which collective dominance should be alleged. That said, the
Competition Board has considered it necessary to establish an economic link for a finding of
abuse of collective dominance.'

Being closely modelled on Article 102 of the TFEU, Article 6 of Law No. 4054 is
theoretically designed to apply to unilateral conduct of dominant firms only. When unilateral
conduct is in question, dominance in a market is a condition precedent to the application
of the prohibition laid down in Article 6. In practice, however, indications show that the
Competition Board is increasingly and alarmingly inclined to assume that purely unilateral
conduct of a non-dominant firm in a vertical supply relationship could be interpreted as
giving rise to an infringement of Article 4, which deals with restrictive agreements. With a
novel interpretation, by way of asserting that a vertical relationship entails an implied consent
on the part of the buyer, and that this allows Article 4 enforcement against a ‘discriminatory
practice of even a non-dominant undertaking’ or ‘refusal to deal of even a non-dominant
undertaking’ under Article 4, the Competition Board has in the past attempted to condemn
unilateral conduct that should not normally be prohibited since it is not engaged in by a
dominant firm.

Owing to this peculiar concept (i.e., Article 4 enforcement becoming a fallback to
Article 6 enforcement if the entity engaging in unilateral conduct is not dominant), certain
unilateral conduct that can only be subject to Article 6 enforcement (i.e., as if the engaging
entity were dominant) if it has been reviewed under Article 4 (restrictive agreement rules).
The Booking.com and Trakya Cam decisions are the latest examples of this trend. In Booking.
com,"! the Competition Board analysed whether Booking.com, which was found to be in
a dominant position in the online accommodation reservation platform services market,
lessened competition in the said market through the ‘best price guarantee’ practices in terms
of the booking services they offer. Booking.com was fined for violation of Articles 4 and 6 of
Law No. 4054. In Trakya Cam,"* the Competition Board assessed that Trakya Cam Sanayii
AS de facto implemented distribution agreements in 2016 that had been determined to be
in violation of Articles 4 and 6 of Law No. 4054 through a Competition Board decision of
2 December 2015," and revoked the individual exemption granted to Trakya Cam’s industrial
customer purchasing agreement that it signed with its industrialist customers. Trakya Cam
was fined 17,497,141.63 lira, and was ordered to provide 18 of its distributors with written
notices stating the absence of regional exclusivity, and advising them that they may conduct
sales activities throughout Turkey.

10 See, for example, Turkeell/Telsim, 03-40/432-186, 9 June 2003; Biryay, 00-26/292-162, 17 July 2000.
11 Booking.com, 17-01/12-4, 5 January 2017.

12 Trakya Cam, 17-41/641-280, 14 December 2017.

13 No. 15-42/704-258.
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IV ABUSE

i Overview

As mentioned above, the definition of abuse is not provided under Article 6. Although
Article 6 does not define what constitutes ‘abuse’ per se, it provides five examples of prohibited
abusive behaviour, which forms a non-exhaustive list, and falls to some extent in line with
Article 102 of the TFEU. These examples are as follows:

a directly or indirectly preventing entry into the market or hindering competitor activity
in the market;

6 directly or indirectly engaging in discriminatory behaviour by applying dissimilar
conditions to equivalent transactions with similar trading parties;

¢ making the conclusion of contracts subject to acceptance by the other parties of
restrictions concerning resale conditions, such as:
. the purchase of other goods and services;
*  acceptance by intermediary purchasers of the display of other goods and

services; or

. maintenance of a minimum resale price;

d  distorting competition in other markets by taking advantage of financial, technological

and commercial superiorities in the dominated market; and
e limiting production, markets or technical development to the prejudice of consumers.

Moreover, Article 2 of Law No. 4054 adopts an effects-based approach for identifying
anticompetitive conduct, with the result that the determining factor in assessing whether
a practice amounts to an abuse is the effect on the market, regardless of the type of the
conduct at issue. Notably, the concept of abuse covers exploitative, exclusionary and
discriminatory practices. Theoretically, a causal link must be shown between dominance and
abuse. The Competition Board does not yet apply a stringent test of causality, and it has in
the past inferred abuse from the same set of circumstantial evidence that was employed in
demonstrating the existence of dominance. Further, abusive conduct on a market that is
different from the market subject to a dominant position is also prohibited under Article 6.
On the other hand, previous precedents show that the Competition Board is yet to review
any allegation of other forms of abuse, such as:

a strategic capacity construction;
4 predatory product design or product innovation;
¢ failure to pre-disclose new technology;

d predatory advertising; or
e excessive product differentiation.

14 See, for example, Tiirk Telekom, 16-20/326-146, 9 June 2016; Volkan Metro, 13-67/928-390,
2 December 2013; Turkey Maritime Lines, 10-45/801-264, 24 June 2010; Tiirk Telekom/T T Net,
08-65/1055-411, 19 November 2008; Tiirk Telekom, 02-60/755-305, 2 October 2002; Tirkcell,
01-35/347-95, 20 July 2001.
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ii  Exclusionary abuses
Exclusionary pricing

Predatory pricing may amount to a form of abuse, as evidenced by many precedents of the
Competition Board.” That said, complaints on this basis are frequently dismissed by the
Competition Authority owing to its welcome reluctance to micromanage pricing behaviour.
High standards are usually observed for bringing forward predatory pricing claims.
Nonetheless, in the UN Ro-Ro case, UN Ro-Ro was found to abuse its dominant position
through predatory pricing and faced administrative monetary fines.'®

Further, in line with EU jurisprudence, price squeezes may amount to a form of abuse
in Turkey, and precedents involved an imposition of monetary fines on the basis of price
squeezing. The Competition Board is known to closely scrutinise price-squeezing allegations.!”

Exclusive dealing

Although exclusive dealing, non-compete provisions and single branding normally fall within
the scope of Article 4 of Law No. 4054, which governs restrictive agreements, concerted
practices and decisions of trade associations, such practices could also be raised within the
context of Article 6.'8

On a separate note, Block Exemption Communiqué No. 2002/2 on Vertical Agreements
no longer exempts exclusive vertical supply agreements of an undertaking holding a market
share of above 40 per cent. Therefore, a dominant undertaking is an unlikely candidate to
engage in non-compete provisions and single-branding arrangements.

Additionally, although Article 6 does not explicitly refer to rebate schemes as a specific
form of abuse, rebate schemes may also be deemed to constitute a form of abusive behaviour.
In Turkcell,"” the Competition Board condemned the defendant for abusing its dominance
by, inter alia, applying rebate schemes to encourage the use of the Turkcell logo and refusing
to offer rebates to buyers that work with its competitors. The Competition Board also
condemned Dogan Yayin Holding for abusing its dominant position in the market for
advertisement spaces in the daily newspapers by applying loyalty-inducing rebate schemes.?
In 2017, the Competition Board fined Luxottica for its activities in the wholesale of branded
sunglasses by obstructing competitors’ activities through its rebate systems.?'

15 See, for example, 7T Net, 07-59/676-235, 11 July 2007; Coca-Cola, 04-07/75-18, 23 January 2004; Tiirk
Télekom/T TNet, 08-65/1055-411, 19 November 2008; Trakya Cam, 11-57/1477-533, 17 November 2011;
Turkey Maritime Lines, 06-74/959-278, 12 October 2006; Feniks, 07-67/815-310, 23 August 2007.

16 UN Ro-Ro, 12-47/1412-473, 1 October 2012.

17 See, for example, 77 Net, 07-59/676-235, 9 October 2007; Dogan Dagitzm, 07-78/962-364,
9 October 2007; Tiirk Telekom, 04-66/956-232, 19 October 2004; Tiirk Telekom/T T Net, 08-65/1055-411,
19 November 2008.

18 See, for example, Mey Icki, 14-21/410-178, 12 June 2014.

19 Turkcell, 09-60/1490-37, 23 December 2009.

20 Dogan Holding, 11-18/341-103, 30 March 2011.

21 Luxottica, 17-08/99-42, 23 February 2017.
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Leveraging

Tying and leveraging are among the specific forms of abuse listed in Article 6. The
Competition Board has assessed many tying, bundling and leveraging allegations against
dominant undertakings, and has ordered certain behavioural remedies against incumbent
telephone and internet operators in some cases, to make them avoid tying and leveraging.*

Refusal to deal

Refusal to deal and grant access to essential facilities are forms of abuse that are frequently
brought before the Competition Authority, and there have been various decisions by the
Competition Board concerning these matters.?

iii ~ Discrimination

Both price and non-price discrimination may amount to abusive conduct under Article 6. The
Competition Board has in the past found incumbent undertakings to have infringed Article 6
by engaging in discriminatory behaviour concerning prices and other trade conditions.*

iv  Exploitative abuses

Exploitative prices or terms of supply may be deemed to be an infringement of Article 6,
although the wording of the law does not contain a specific reference to this concept. The
Competition Board has condemned excessive or exploitative pricing by dominant firms.”
That said, complaints on this basis are frequently dismissed by the Competition Authority
because of its above-mentioned reluctance to micromanage pricing behaviour.

V  REMEDIES AND SANCTIONS

i Sanctions

The sanctions that can be imposed for abuses of dominance under Law No. 4054 are
administrative in nature. In the case of a proven abuse of dominance, the incumbent
undertakings concerned shall be (separately) subject to fines of up to 10 per cent of their
Turkish turnover generated in the financial year preceding the date of the fining decision (if
this is not calculable, the turnover generated in the financial year nearest to the date of the
fining decision will be taken into account). Employees or members of the executive bodies
of the undertakings or association of undertakings, or both, that had a determining effect
on the creation of the violation are also fined up to 5 per cent of the fine imposed on the
undertaking or association of the undertaking. Following amendments in 2008, the new

22 See, for example, TTNET-ADSL, 09-07/127-38, 18 February 2009; Tiirk Telekomiinikasyon AS,
16-20/326-146, 9 June 2016.
23 See, for example, POAS, 01-56/554-130, 20 November 2001; Eti Holding, 00-50/533-295,
21 December 2000; AK-Kim, 03-76/925-389, 12 April 2003; Cukurova Elektrik, 03-72/874-373,
10 November 2003; Congresium Ato, 16-35/604-269, 27 October 2016; BOTAS, 17-14/207-85,
27 April 2017.
24 See, for example, TTAS, 02-60/755-305, 2 October 2002; Tiirk Telekom/T TNet, 08-65/1055-411,
19 November 2008; MEDAS, 16-07/134-60, 2 March 2016; Tiirk Telekom, 16-20/326-146, 9 June 2016.
25 See, for example, Tiipras, 14-03/60-24, 17 January 2014; TTAS, 02-60/755-305, 2 October 2002; Belko,
01-17/150-39, 6 April 2001; Soda, 16-14/205-89, 20 April 2016 (the Competition Board did not initiate

a full investigation in Soda).
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version of Law No. 4054 makes reference to Article 17 of the Law on Minor Offences to
require the Competition Board, when determining the magnitude of a monetary fine, to take
into consideration factors such as:

a  the level of fault and amount of possible damage in the relevant market;
b the market power of the undertakings within the relevant market;

¢ the duration and recurrence of the infringement;

d the cooperation or driving role of the undertakings in the infringement;
e the financial power of the undertakings; and

f  compliance with commitments.

Additionally, Article 56 of Law No. 4054 provides that agreements and decisions of trade
associations that infringe Article 4 are invalid and unenforceable with all their consequences.
The issue of whether the ‘null and void’ status applicable to agreements that fall foul of
Article 4 may be interpreted to extend to cover contracts entered into by infringing dominant
companies is a matter of ongoing controversy. However, contracts that give way to or serve
as a vehicle for an abusive contract may be deemed invalid and unenforceable because of
violation of Article 6.

The highest fine imposed to date in relation to abuse of a dominant position was in
Tiiprag,*® where Tiipras incurred an administrative fine of 412 million lira (equal to 1 per cent
of the undertaking’s annual turnover for the relevant year).

In addition to monetary sanctions, the Competition Board is authorised to take all
necessary measures to terminate infringements, to remove all 4e facto and legal consequences of
every action that has been taken unlawfully, and to take all other necessary measures to restore
the level of competition and status to the condition they were in before the infringement.

ii Behavioural and structural remedies

Law No. 4054 authorises the Competition Board to take interim measures until the final
resolution on a matter in cases where there is a possibility of serious and irreparable damage.

Articles 9 and 27 of Law No. 4054 entitle the Competition Board to order structural
or behavioural remedies (i.e., require undertakings to adhere to certain conduct standards,
such as granting access, supplying goods or services, or concluding a contract). Failure by a
dominant firm to meet the requirements so ordered by the Competition Board would lead
to an investigation, which may result in a finding of infringement. The legislation does not
explicitly empower the Competition Board to demand performance of a specific obligation
through a court order.

VI PROCEDURE

The Competition Board is entitled to launch an investigation into an alleged abuse of
dominance ex officio or in response to a complaint. In the event of a complaint, the Competition
Board rejects the notice or complaint if it deems it not to be serious. Any notice or complaint
is deemed rejected if the Competition Board remains silent for 60 days. The Competition
Board decides to conduct a pre-investigation if it finds a notice or complaint to be serious.
At this preliminary stage, unless there is a dawn raid, the undertakings concerned are not

26 Tiiprag, 14-03/60-24, 17 January 2014.
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notified that they are under investigation. Dawn raids (unannounced on-site inspections)
and other investigatory tools (e.g., formal information request letters) are used during this
pre-investigation process. The preliminary report of the Competition Authority experts will
be submitted to the Competition Board within 30 days of a pre-investigation decision being
taken by the Competition Board. It will then decide within 10 days whether to launch a
formal investigation. If the Competition Board decides to initiate an investigation, it will
send a notice to the undertakings concerned within 15 days. The investigation will be
completed within six months. If deemed necessary, this period may be extended, once only,
for an additional period of up to six months, by the Competition Board.

The investigated undertakings have 30 calendar days as of the formal service of the
notice to prepare and submit their first written defences. Subsequently, the main investigation
report is issued by the Competition Authority. Once the main investigation report is served
on the defendants, they have 30 calendar days to respond, extendable for a further 30 days
(second written defence). The investigation committee will then have 15 days to prepare an
opinion concerning the second written defence. The defending parties will have another 30
days to reply to the additional opinion (third written defence). When the parties” responses
to the additional opinion are served on the Competition Authority, the investigation process
will be completed (the written phase of investigation involving claim or defence exchange will
close with the submission of the third written defence). An oral hearing may be held ex officio
or upon request by the parties. Oral hearings are held within at least 30 and at most 60 days
following the completion of the investigation process under the provisions of Communiqué
No. 2010/2 on Oral Hearings Before the Competition Board. The Competition Board will
render its final decision within 15 calendar days of the hearing if an oral hearing is held, or
within 30 calendar days of completion of the investigation process if no oral hearing is held.
The appeal case must be brought within 60 calendar days of the official service of the reasoned
decision. It usually takes around three to four months (from the announcement of the final
decision) for the Competition Board to serve a reasoned decision on the counterparty.

The Competition Board may request all information it deems necessary from all public
institutions and organisations, undertakings and trade associations. Officials of these bodies,
undertakings and trade associations are obliged to provide the necessary information within
the period fixed by the Competition Board. Failure to comply with a decision ordering the
production of information may lead to the imposition of a turnover-based fine of 0.1 per cent
of the turnover generated in the financial year preceding the date of the fining decision (if
this is not calculable, the turnover generated in the financial year nearest to the date of
the fining decision will be taken into account). The minimum fine for 2020 is 31,903 lira.
Where incorrect or incomplete information has been provided in response to a request for
information, the same penalty may be imposed. Recently, the Competition Board imposed
a monetary fine of 7.55 million lira on Tiirk Telekom for providing false or misleading
information or documents within an investigation conducted on Tiirk Telekom and TTNet
to determine whether their pricing behaviour violated Article 6 of Law No. 4054.%

Article 15 of Law No. 4054 also authorises the Competition Board to conduct on-site
investigations. Accordingly, the Competition Board can:

a  examine the books, paperwork and documents of undertakings and trade associations,
and, if need be, take copies of the same;

27 Tiirk Telekom, 16-15/255-110, 3 May 2016.
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6 request undertakings and trade associations to provide written or verbal explanations
on specific topics; and
¢ conduct on-site investigations with regard to any asset of an undertaking.

Law No. 4054, therefore, provides broad authority to the Competition Authority on dawn
raids. A judicial authorisation is obtained by the Competition Board only if the subject
undertaking refuses to allow the dawn raid. Computer records, including deleted items, are
fully examined by the experts of the Competition Authority.

Officials conducting an on-site investigation need to be in possession of a deed of
authorisation from the Competition Board. The deed of authorisation must specify the
subject matter and purpose of the investigation. The inspectors are not entitled to exercise
their investigative powers (copying records, recording statements by company staff, etc.) in
relation to matters that do not fall within the scope of the investigation (i.e., that is written
on the deed of authorisation). Refusal to grant Competition Authority staff access to business
premises may lead to the imposition of a fixed fine of 0.5 per cent of the turnover generated
in the financial year preceding the date of the fining decision (if this is not calculable, the
turnover generated in the financial year nearest to the date of the fining decision will be taken
into account). The minimum fine for 2020 is 31,903 lira. It may also lead to the imposition
of a fine of 0.05 per cent of the turnover generated in the financial year preceding the date
of the fining decision (or, as above, the turnover generated in the financial year nearest to
the date of the fining decision) for each day of the violation. The Board has recently fined
Mosas Akilli Ulasim Sistemleri AS 89,650 lira for hindering on-site inspections.?® Also, in
its recent Unilever and Groupe SEB decisions, the Board imposed an administrative fine of
0.5 per cent of their gross revenues in 2018 pursuant to Article 16 of Law No. 4054 on the
basis of hindering on-site inspection.?

Final decisions of the Competition Board, including decisions on interim measures and
fines, can be submitted to judicial review before the administrative courts by filing a lawsuit
within 60 days of receipt by the concerned parties of the Competition Board’s reasoned
decision. Filing an administrative action does not automatically stay the execution of the
Competition Board’s decision (Article 27, Administrative Procedural Law).

After the recent legislative changes, administrative litigation cases (and private
litigation cases) are now subject to judicial review before the newly established regional courts
(appellate courts), creating a three-level appellate court system consisting of administrative
courts, regional courts and the Council of State (the court of appeals for private cases). The
regional courts will go through the case file both on procedural and substantive grounds, and
investigate the case file and make their decision considering the merits of the case. The regional
courts’ decisions will be considered as final in nature. A decision of a regional court will be
subject to the Council of State’s review in exceptional circumstances, which are set forth in
Article 46 of the Administrative Procedure Law. In these cases, a decision of a regional court
will not be considered as a final decision, and the Council of State may decide to uphold or
reverse the regional court’s decision. If a decision is reversed by the Council of State, it will
be returned to the deciding regional court, which will in turn issue a new decision that takes
into account the Council of State’s decision. As the regional courts are only newly established,

28 Mosas, 18-20/356-176, 21 June 2018.
29 Unilever, 19-38/584-250, 7 November 2019; Groupe SEB, 20-03/31-14, 9 January 2020.
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it is not yet known how long it will take for a regional court to finalise its review on a file.
Accordingly, the Council of State’s review period (for a regional court’s decision) within the
new system also needs to be tested before an estimated time frame can be provided.

Third parties can also challenge a Competition Board decision before the competent
judicial tribunal, subject to the condition that they prove their legitimate interest.

VII PRIVATE ENFORCEMENT

A dominance matter is primarily adjudicated by the Competition Board. Enforcement is also
supplemented with private lawsuits. Article 57 et seq. of Law No. 4054 entitles any persons
who are injured in their business or property by reason of anything forbidden in the antitrust
laws to sue the violators to recover up to three times their personal damage plus litigation
costs and legal fees. Therefore, Turkey is one of the few jurisdictions in which a treble
damages clause exists in the law. In private suits, incumbent firms are adjudicated before
regular courts. Because the treble damages clause allows litigants to obtain three times their
losses as compensation, private antitrust litigations are increasingly making their presence
felt in the Article 6 enforcement arena. Most courts wait for the decision of the Competition
Board, and form their own decision based on that decision. The majority of private lawsuits
in Turkish antitrust enforcement rely on allegations of refusal to supply.

VIII FUTURE DEVELOPMENTS

Other than the amended Guidelines on Vertical Agreements published in 2018, there
have not been any significant recent developments, including in the Turkish cartel regime.
The amended guidelines included provisions concerning internet sales and most favoured
customer clauses.

Although a draft competition law, which was issued by the Turkish Competition
Authority in 2013, was officially submitted to the Presidency of the Turkish Parliament on
23 January 2014, it is now null and void. The Draft Law aimed to further comply with the
EU competition law legislation on which it is closely modelled. At this stage, it remains
unknown as to whether the Turkish Parliament or the government will renew the draft law.
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