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Introduction

The national competition agency for enforcing merger control rules in Türkiye is the Turkish 
Competition Authority (the Authority), a legal entity with administrative and .nancial 
autonomyB The Authority consists of the Competition Poard (the Poard), the oxce of 
the bresidency, main service units, auqiliary service units and advisory unitsB As the 
competent decision-making 'ody of the Authority, the Poard is responsi'le for, inter alia, 
reviewing and resolving merger and acjuisition noti.cationsB The Poard consists of seven 
mem'ers and is seated in AnkaraB The main service units comprise siq supervision and 
enforcement departments plus the decisions department, the economic analysis and 
research department, the information technologies department, the eqternal relations and 
competition advocacy department, the strategy development department, the regulation 
and 'udget department, and the cartel and on-site inspections support divisionsB There is 
a NsectoralN 4o' de.nition for each of the supervision and enforcement departmentsB

Turkish merger control regulation

The relevant legislation on merger control comprises Law 0oB 5295 on brotection of 
Competition, which was last amended on é1 May é2é5 (the Amendment Law) and 
Communiju/ 0oB é262S5 Concerning the Mergers and Acjuisitions Calling for the 
Authorisation of the Competition Poard, which was last amended 'y Communiju/ 0oB 
é2éOSé amending the Communiju/ é262S5 on the Mergers and Acjuisitions zu'4ect to 
the Approval of the Competition Poard, pu'lished in the Fxcial Ga:ette on 66 De'ruary 
é2éO (the Amendment Communiju/)B

The Authority has also issued many guidelines to supplement and provide guidance on the 
enforcement of Turkish merger control rules, including8

6B the Guideline on Market Re.nition, which applies, inter alia, to merger control 
mattersB It was issued in é22; and is closely modelled on the Commission 0otice 
on the Re.nition of Uelevant Market for the burposes of Community Competition 
Law3[2]

éB the Guideline on Hndertakings Concerned, Turnover and Ancillary Uestrictions in 
Mergers and Acjuisitions, which covers certain topics and juestions a'out the 
concepts of undertakings concerned, turnover calculations and ancillary restraintsB 
It is closely modelled on Council Uegulation (EC) 0oB 671Sé225 on the Control of 
Concentrations 'etween Hndertakings3

7B the Guideline on Uemedies Accepta'le to the Turkish Competition Authority in 
Mergers and Acjuisitions (the Guidelines on Uemedies), which is an almost eqact 
Turkish translation of the Commission 0otice on Uemedies Accepta'le Hnder 
Council Uegulation (EC) 0oB 671Sé225 and Hnder Commission Uegulation (EC) 0oB 
;2éSé2253 and

5B the Guidelines on Wori:ontal Mergers and Acjuisitions (the Wori:ontal Guidelines) 
and the Guidelines on 0on-Wori:ontal Mergers and Acjuisitions (the 0on-Wori:ontal 
Guidelines), which are in line with EH competition law regulations and seek to retain 
harmony 'etween European Hnion and Turkish competition law instrumentsB
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The Poard also released the Guidelines on Merger and Acjuisition Transactions and the 
Concept of Control, also closely modelled on the respective European Commission (EC) 
guidelinesB

Türkiye  is  a  4urisdiction  with  a  suspensory  pre-merger  noti.cation  and  approval 
rejuirementB Much like the EC regime, concentrations that result in a change of control on 
a lasting 'asis are su'4ect to the PoardNs approval, provided that they reach the applica'le 
turnover thresholdsB NControlN is de.ned as the right to eqercise decisive inYuence over 
day-to-day management or the long-term strategic 'usiness decisions of a company, and 
it can 'e eqercised de jure or de factoB

As a signi.cant update, the Competition Authority has introduced signi.cant changes 
to the rules applica'le to transactions that are su'4ect to the Competition PoardNs 
approvalB The changes have 'een entered into force with Communiju/ 0oB é2éOSé 
amending Communiju/ é262S5, pu'lished in the Fxcial Ga:ette on 66 De'ruary é2éO 
(the Amendment Communiju/)B The Amendment Communijue revised the 4urisdictional 
thresholdsB In this conteqt, the Turkish turnover threshold, previously é92 million Turkish 
lira, has 'een set at 6 'illion Turkish lira3 the Turkish turnover threshold, previously J92 
million Turkish lira, has 'een increased to 7 'illion Turkish lira3 and the glo'al turnover 
threshold, previously 7 'illion Turkish lira, has 'een increased to 1 'illion Turkish liraB 

The Amendment Communiju/ also revised rules for undertakings operating in the .eld 
of digital platforms, software or gaming software, .nancial technologies, 'iotechnology, 
pharmacology, agricultural chemicals or healthcare technologies, or their related assetsB 
Accordingly, in merger transactions where at least one of the transaction parties is an 
undertaking residedSlocated in Türkiye and active in the .elds descri'ed a'ove or assets 
related to these, and in transactions involving the acjuisition of such undertakings, the 6 
'illion Turkish lira thresholds set out a'ove shall 'e applied as é92 million Turkish lira, for 
the transaction party su'4ect to the acjuisition (ie, target)B 

The template noti.cation form is  also simpli.ed 'y removing certain information 
rejuirements and reducing the level of detail rejuired where the partiesN com'ined market 
shares is 'elow 69 per cent in hori:ontally affected markets and the market share of a 
transaction party is 'elow é2 per cent in vertical relationships in TürkiyeB The Amendment 
Communiju/ also introduces procedural convenience for acjuisitions made 'y venture 
capital investment trusts, venture capital investment funds and private ejuity investment 
vehiclesB In particular, for .lings including these parties, the scope of information rejuired 
in the noti.cation form is limited to their activities and turnover in TürkiyeB Accordingly, 
they are not rejuired to su'mit detailed information regarding their glo'al activitiesB ıhere 
the undertakings con.rm that their worldwide turnover eqceeds the applica'le glo'al 
threshold, it will 'e suxcient to provide only their turnover in TürkiyeB 

The  amendment  also  esta'lished  a  clearer  framework  for  evaluating  potential 
coordination risks among parent companies of a 4oint ventureB 

Lastly, the amended Communijue é262S5 entered into force effective immediately with 
its pu'licationB Fngoing reviews of already noti.ed transactions that fall 'elow the newly 
determined thresholds or no longer meet the applica'le conditions will 'e terminated 'y a 
Poard decisionB

Thresholds
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Article J of Communiju/ 0oB é262S5, amended 'y Communiju/ 0oB é2éOSé, provides that 
a transaction will 'e rejuired to 'e noti.ed in Türkiye if one of the following increased 
turnover thresholds is met (all currency conversions are 'ased on the Turkish Central 
PankNs applica'le average 'uying eqchange rates for the .nancial year é2é9)8

6B (6) the aggregate turnover of the transaction parties generated in Türkiye eqceeds 7 
'illion Turkish lira and (é) at least two of the transaction parties each has a turnover 
in Türkiye eqceeding 6 'illion Turkish lira3 or 

éB (6) for acjuisition transactions, the Turkish turnover of the transferred assets or 
'usinesses eqceeds 6 'illion Turkish lira and (é) the worldwide turnover of at least 
one of the other transaction parties eqceeds 1 'illion Turkish lira3 or

7B (6) for merger transactions, the Turkish turnover of at least one of the parties, 
eqceeds 6 'illion Turkish lira and (é) the worldwide turnover of at least one of the 
other transaction parties eqceeds 1 'illion Turkish liraB

That 'eing said, Article J(é) of Communiju/ 0oB é262S5 indicates that the NTUŞ 6 'illion 
Turkish turnover thresholdsN under Articles J(a) and J(') will apply as NTUŞ é92 million 
Turkish turnover thresholdsN for the transactions concerning the merger of undertakings 
where at least one of the transaction parties is a technology undertaking 'ased in 
Türkiye and for transactions concerning the acjuisition of a technology undertaking 'ased 
in TürkiyeB Article 5(e) of Communiju/ 0oB é262S5 de.nes Ntechnology undertakingsN 
as Nundertakings that are active in digital platforms, software and gaming software, 
.nancial technologies, 'iotechnology, pharmacology, agricultural chemicals and health 
technologies sectors or their assets related to these sectorsNB

The new regulation does not seek the eqistence of an Naffected marketN in assessing 
whether a transaction triggers a noti.cation rejuirement, and if a concentration eqceeds 
one of the alternative 4urisdictional thresholds, the concentration will automatically 'e 
su'4ect to the approval of the PoardB

Doreign-to-foreign transactions are caught if they eqceed the applica'le thresholdsB

Acjuisition of a minority shareholding can constitute a noti.a'le merger if and to the 
eqtent that it leads to a change in the control structure of the target entityB ğoint ventures 
that emerge as independent economic entities possessing assets and la'our to achieve 
their o'4ectives are su'4ect to noti.cation to and the approval of the PoardB As per 
Article 67 of Communiju/ 0oB é262S5, cooperative 4oint ventures will also 'e su'4ect 
to a merger control noti.cation and analysis in addition to an individual eqemption 
analysis, if warrantedB Durthermore, as per the Amendment Communiju/, Article 67(5) of 
Communiju/ 0oB é262S5 provides that when conducting the assessment under Article 
67(7), the Poard shall particularly consider whether two or more parties to the transaction 
have signi.cant activities in the same market as the 4oint venture or in an upstream, 
downstream, or closely related neigh'ouring market where the 4oint venture operates3 
whether the coordination resulting directly from the esta'lishment of the 4oint venture is 
likely to eliminate competition 'etween the parent undertakings in respect of a su'stantial 
part of the products or services in juestionB

The implementing regulations provide for important eqemptions and special rules, in 
particular8
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6B Article 61 of Panking Law 0oB 9566 provides an eqception from the application of 
merger control rules for mergers and acjuisitions of 'anks3 the eqemption is su'4ect 
to the condition that the market share of the total assets of the relevant 'anks does 
not eqceed é2 per cent3

éB mandatory acjuisitions 'y pu'lic institutions as a result of .nancial distress, 
concordat and lijuidation, etcB, do not rejuire a pre-merger noti.cation3

7B intra-corporate transactions that do not lead to a change in control are not noti.a'le3

5B acjuisitions 'y inheritance are not su'4ect to merger control3

9B acjuisitions made 'y .nancial securities companies solely for investment purposes 
do not rejuire a noti.cation, su'4ect to the condition that the securities company 
does not eqercise control over the target entity in a manner that inYuences its 
competitive 'ehaviour3 and

OB two or more transactions carried out 'etween the same persons or parties or 
within the same relevant product market 'y the same undertaking concerned within 
a period of three years are deemed a single transaction for turnover calculation 
purposes following the amendments introduced 'y Communiju/ 0oB é26JSéB They 
warrant separate noti.cations if their cumulative effect eqceeds the thresholds, 
regardless of whether the transactions are in the same market or sector, or whether 
they were previously noti.edB

Another eqception pertains to the Turkish ıealth Dund, which was incorporated as a 
national wealth and investment fund company with Law 0oB OJ56B Transactions performed 
'y the Turkish ıealth Dund and companies esta'lished 'y the Turkish ıealth Dund are not 
su'4ect to merger control rulesB

There are also speci.c methods of turnover calculation for certain sectorsB These special 
methods apply to 'anks, special .nancial institutions, leasing companies, factoring 
companies, securities agents, insurance companies and pension companiesB

Fn 5 March é2éé, the TCA pu'lished Communiju/ 0oB é2ééSé on the Amendment 
of Communiju/ 0oB é262S5 on the Mergers and Acjuisitions zu'4ect to the Approval 
of the Competition Poard (Communiju/ é2ééSé), which was partially amended 'y the 
Amendment Communiju/B Communiju/ 0oB é2ééSé updated the rules that apply to the 
calculation of turnover of the .nancial institutions in accordance with the recent changes 
to the .nancial regulationsB This was now amended 'y the Amendment Communiju/B 
Communiju/ é2ééSé updated Article 1 of Communiju/ 0oB é262S5 as follows8

6B for the calculation of .nancial institutionsN turnovers, Communiju/ 0oB é2ééSé 
aligns the wordings and terms in view of the applica'le 'anking and .nancial 
regulations, eqcluding the term Nparticipation 'anksN and referring to the term N'anksN 
in general, which covers all legal forms of 'anks3 and

éB Communiju/ 0oB é2ééSé updates the names and references of the relevant 
regulations issued 'y the Panking Uegulatory and zupervisory Agency and the 
Capital Markets Poard, as referred to in Article 1 of Communiju/ 0oB é262S5B
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Dailing to .le or closing the transaction 'efore the PoardNs approval can result in a 
turnover-'ased monetary .ne, which is imposed on the acjuiring partyB The .ne is 
calculated according to the annual Turkish turnover of the acjuirer generated in the 
.nancial year preceding the .ning decision at a rate of 2B6 per centB In the case of mergers, 
the administrative monetary .ne will apply to 'oth merging partiesB In any event, the 
amount of any .ne imposed in é2éO will 'e no less than 72é,5;5B;O Turkish liraB This 
administrative monetary .ne does not depend on whether the Authority will ultimately clear 
the transactionB

If, however, there truly is a risk that the transaction is pro'lematic under the signi.cant 
impediment to effective competition (zIEC) test applica'le in Türkiye, the Authority may8 

6B launch an investigation ex ociGo into the transaction3 

éB order structural and 'ehavioural remedies to restore the situation to what it was 
'efore the closing (restitutio in integrum)3 and 

7B impose a turnover-'ased .ne of up to 62 per cent of the partiesN annual turnoverB

Eqecutive mem'ers and employees of the undertakings concerned who are determined 
to have played a signi.cant part in the violation (failing to .le or closing 'efore the 
approval) may also receive monetary .nes of up to 9 per cent of the .ne imposed on the 
undertakingsB The transaction will also 'e invalid and unenforcea'le in TürkiyeB

The Poard has so far consistently re4ected all carve-out or hold-separate arrangements 
proposed 'y merging undertakingsB Communiju/ 0oB é262S5 provides that a transaction 
is deemed to 'e NrealisedN (iBeB, closed) Non the date when the change in control occursNB 

Although the wording allows some room to speculate that carve-out or hold-separate 
arrangements are now allowed, it remains to 'e seen whether the Authority will interpret 
this provision in such a wayB This has 'een consistently re4ected 'y the Poard, which argues 
that a closing is suxcient for the suspension violation .ne to 'e imposed, and that a further 
analysis of whether change in control actually took effect in Türkiye is unwarrantedB

Year in review

bursuant to the Merger and Acjuisition Insight Ueport of the Authority (the Ueport) for 
é2é9, the Poard reviewed a total of 56O transactions during that yearB The num'er of 
assessments in é2é9 was considera'ly higher than the average num'er of assessments 
made in é2é5 (iBeB, 766)B 

The PoardNs most important merger control decisions during the year were the followingB

Tl Tboa/bIsde/fotS decision[3] concerned the acjuisition of sole control over Ideasoft 
Şa:şlşm zanayi ve Ticaret A& (Ideasoft) 'y Turgut 0e:ih zipahio–lu through GT Glo'al 
RanşVmanlşk A& (GT Glo'al)B

The Poard determined that Ideasoft ena'les payment service providers to 'e integrated 
with Ideasoft infrastructure service to facilitate payment collection from consumers 
through e-commerce we'sites, while that one of the undertakings controlled 'y zipahio–lu, 
namely zipay, provides digital wallet, virtual bFz, physical bFz and various payment 
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services, and is already included among the payment institutions with which Ideasoft 
has esta'lished integrationB Therefore, the Poard assessed the complementarity 'etween 
the activities of zipay and Ideasoft to determine whether zipayNs position in the payment 
services market could 'e strengthened 'y leveraging IdeasoftNs position in the e-commerce 
software and infrastructure services market and whether such strengthening could give 
rise to conglomerate effects restricting competition in the payment services marketB 
Dollowing its assessment of potential input foreclosure and data-related effects, the Poard 
concluded that, despite the dynamic and fragmented structure of the payment services 
market, IdeasoftNs position in the ready-made e-commerce infrastructure segment and the 
risk of leveraging in favour of zipay could lead to foreclosure and data-'ased competitive 
advantagesB Accordingly, the Poard determined that the transaction would signi.cantly 
impede effective competition in the payment services market within the meaning of Article 
J of Law 0oB 5295B

To address these concerns, GT Glo'al su'mitted 'ehavioural commitments, including 
ensuring  fair  and  non-discriminatory  access  for  payment  institutions,  preventing 
preferential  treatment  in  favour  of  zipay,  maintaining  strict  data  separation  and 
con.dentiality measures, conducting IT audits and su'mitting periodic compliance 
reportsB The Poard found these commitments suxcient and conditionally cleared the 
transaction at bhase I, su'4ect to monitoring and reporting o'ligationsB

In lFMnsIMGdeCSG/Ip/CoAGuf,[4] the transaction concerned the esta'lishment of 4oint control 
'y zamsung Dire K Marine Insurance LtdB (zDMI) and Didentia Dortuna Woldings LtdB 
(Didentia) over Dortuna Topco Limited (Canopius), which was under the sole control 
of Center'ridge bartners Lb (Center'ridge) through DidentiaB The Poard .rst clari.ed 
that, unlike newly created 4oint ventures, the acjuisition of 4oint control over an eqisting 
undertaking constitutes a concentration irrespective of the full-functionality criterionB In 
determining whether 4oint control would arise, while Canopius had 'een solely controlled 
'y Didentia prior to the transaction, the Poard found that, following the transaction, zDMI 
would acjuire veto rights over key strategic decisions and that the transaction would result 
in the esta'lishment of 4oint control 'y Didentia and zDMIB

In its assessment of the affected markets, the Poard identi.ed a potential hori:ontal 
overlap in the market for non-life reinsurance services and a potential vertical relationship 
'etween non-life insurance and non-life reinsurance servicesB Wowever, it found that 
the partiesN market shares in Türkiye were negligi'le and remained 'elow the relevant 
thresholds set out in the Wori:ontal and 0on-Wori:ontal Merger GuidelinesB

Dinally, the Poard evaluated the non-compete and non-solicitation clauses under the 
Guidelines on the Uelevant Hndertakings, Turnover and Ancillary Uestraints in Mergers 
and Acjuisitions and the Guidelines on Competition Infringements in La'our Markets and 
found that the restrictions applica'le to key managerial personnel were directly related, 
necessary and proportionate to the implementation and continuity of the transaction, 'oth 
during and following their engagement, and therefore juali.ed as ancillary restraintsB

Hltimately, the Poard concluded that the transaction would neither create nor strengthen 
a dominant position nor signi.cantly impede effective competition and therefore granted 
unconditional approvalB

The approach of the Poard to market shares and concentration levels is similar to that of 
the EC and in line with the approach enumerated in the Guidelines on the Assessment 
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of Wori:ontal Mergers under the Council Uegulation on the Control of Concentrations 
'etween HndertakingsB[5] The .rst factor discussed under the Wori:ontal Merger Guideline 
is that market shares a'ove 92 per cent can 'e considered an indication of a dominant 
position, whereas a market share of the com'ined entity remaining 'elow é2 per cent 
would not rejuire further enjuiry into the likelihood of harmful effects resulting from the 
com'ined entityB Although a 'rief mention of the PoardNs approach to market shares and 
the Wer.ndahl@Wirschman Indeq (WWI) levels is provided, the Wori:ontal Merger GuidelinesN 
emphasis on an effects-'ased analysis (coordinated and uncoordinated effects) without 
further discussion of the criteria to 'e used in evaluating the presence of a dominant 
position indicates that the dominant position analysis still remains su'4ect to Article J of 
Law 0oB 5295B

Fther than market share and concentration level considerations, the Wori:ontal Merger 
Guideline covers the following main topics8

6B the approach of the Poard to market shares and concentration levels3

éB the anticompetitive effects that a merger would have in the relevant markets3

7B the 'uyer power as a countervailing factor to anticompetitive effects resulting from 
the merger3

5B the role of entry in maintaining effective competition in the relevant markets3

9B exciencies as a factor counteracting the harmful effects on competition that might 
otherwise result from the merger3 and

OB the conditions of a failing company defenceB

The Wori:ontal Merger Guideline also discusses coordinated effects that might arise 
from a merger of competitorsB They con.rm that coordinated effects may increase the 
concentration levels and may even lead to collective dominanceB As regards exciencies, 
the Wori:ontal Merger Guideline indicates that exciencies should 'e veri.a'le and that 
the passing-on effect should 'e evidentB zigni.cantly, the Wori:ontal Merger Guideline 
provides that the failing .rm defence has three conditions8 (6) the allegedly failing .rm 
will soon eqit the market if not acjuired 'y another .rm3 (é) there is no less restrictive 
alternative to the transaction under review3 and (7) it should 'e the case that unless the 
transaction is cleared, the assets of the failing .rm will inescapa'ly eqit the marketB

The 0on-Wori:ontal Merger Guideline con.rms that non-hori:ontal mergers in which the 
post-merger market share of the new entity in each of the markets concerned is 'elow 
é9 per cent and the post-merger WWI is 'elow é,922 (eqcept where special circumstances 
are present) are unlikely to raise competition law concerns, similar to the Guidelines on 
the Assessment of 0on-Wori:ontal Mergers under the Council Uegulation on the Control 
of Concentrations 'etween HndertakingsB[6] Fther than the PoardNs approach to market 
shares and concentration levels, the other two factors covered in the 0on-Wori:ontal 
Merger Guideline include the effects arising from vertical mergers and the effects of 
conglomerate mergersB The 0on-Wori:ontal Merger Guideline also outlines certain other 
topics, such as customer restraints, general restrictive effects on competition in the market 
and restriction of access to the downstream marketB
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The Authority is eqpected to retain its well-esta'lished practice of paying close attention 
to developments in EH competition law and seeking to retain harmony 'etween EH and 
Turkish competition law instrumentsB

In practice, there are indications that remedies and conditional clearances are 'ecoming 
increasingly important in Turkish merger control enforcementB The num'er of cases in 
which the Poard decided on divestment or licensing commitments, or other structural or 
'ehavioural remedies, has increased dramatically in recent yearsB Eqamples include some 
of the most important decisions in the history of Turkish merger control enforcementB[7]

The aim of the AuthorityNs Guidelines on Uemedies is to provide guidance on remedies that 
can 'e offered to dismiss competition law concerns regarding a particular concentration 
that might otherwise 'e deemed as pro'lematic under the zIEC testB The Guidelines on 
Uemedies set out the general principles applica'le to the remedies accepta'le to the 
Poard, the main types of commitments that may 'e accepted 'y the Poard, the speci.c 
rejuirements that commitment proposals need to ful.l and the main mechanisms for the 
implementation of such commitmentsB

The merger control regime

There is no speci.c deadline for making a noti.cation in Türkiye3 however, there is 
a suspension rejuirement (iBeB, a mandatory waiting period)B A noti.a'le transaction 
(regardless of whether it is pro'lematic under the applica'le zIEC test) is invalid, with all 
the ensuing legal consejuences, unless and until the Authority approves itB

The noti.cation is deemed .led when the Authority receives it in its complete formB If the 
information provided to the Poard is incorrect or incomplete, the noti.cation is deemed 
.led only on the date when the information is completed upon the PoardNs su'sejuent 
rejuest for further dataB The noti.cation is su'mitted in TurkishB Transaction parties are 
rejuired to provide a sworn Turkish translation of the .nal, eqecuted or current version 
of the transaction agreement or the document that 'rings a'out the transactionB The 
noti.cation form is similar to the Dorm CF of the European CommissionB Fne hard copy 
and an electronic copy of the merger noti.cation form must 'e su'mitted to the PoardB

Uecent updates allow notifying parties to su'mit the noti.cation form via Ne-RevletN, an 
ela'orate system of we'-'ased services, including electronic su'missionB Communiju/ 
0oB é262S5 eqplicitly mentions this alternative way of su'mission to make it oxcialB

The information rejuested includes data in respect of supply and demand structure, 
imports, potential competition and eqpected excienciesB zome additional documents, 
such as the eqecuted or current copies and sworn Turkish translations of the documents 
that 'ring a'out the transaction, annual reports (eBgB, 'alance sheets of the parties) and, if 
availa'le, market research reports for the relevant market, are also rejuiredB

Amendment Communiju/ also 'rought a modi.ed noti.cation form, which replaced the 
current noti.cation form as of 66 De'ruary é2éOB According to the modi.ed noti.cation 
form, a short-form noti.cation (without a fast-track procedure) is availa'le if either 

6B there are no affected markets in Türkiye3 or 

éB

Merger Control | Türkiye E9plore on Lexology

https://www.lexology.com/indepth/merger-control/turkiye?utm_source=TLR&utm_medium=pdf&utm_campaign=Merger+Control+-+Edition+17


 RETURN TO SUMMARY

(6) for hori:ontal overlaps, the total market share of the transaction parties does 
not eqceed 69 per cent3 and (é) for vertical overlaps, the market share of one of the 
parties does not eqceed é2 per cent3 or

7B a transition from 4oint control to sole control is involvedB

The Poard, upon its preliminary review of the noti.cation (iBeB, bhase I), will decide either to 
approve or to investigate the transaction further (iBeB, bhase II)B It noti.es the parties of the 
outcome within 72 calendar days of a complete .lingB In the a'sence of any noti.cation, 
the decision is deemed to 'e approved through an implied approval mechanism introduced 
with the relevant legislationB 

Although the wording of the law implies that the Poard should decide within 69 calendar 
days whether to proceed with bhase II, the Poard generally takes more time to form 
its opinion concerning the su'stance of a noti.cationB  It  is  more sensitive to the 
72-calendar-day deadline on announcementB Moreover, any written rejuest 'y the Poard 
for missing information will stop the review process and restart the 72-calendar-day period 
at the date the information is providedB

In practice, the Authority is juite keen on asking formal juestions and adding more time 
to the review processB Therefore, under normal circumstances, it is recommended that the 
.ling 'e done at least O2 calendar days 'efore the pro4ected closingB

If a noti.cation leads to a bhase II review, it turns into a full-Yedged investigationB Hnder 
Turkish competition law, bhase II investigation takes a'out siq monthsB If necessary, the 
Poard may eqtend this period, 'ut only once, for an additional period of up to siq monthsB 

In practice,  only eqtremely eqceptional  cases rejuire a bhase II  review,  and most 
noti.cations o'tain a decision within O2 days of the original date of noti.cationB 0either 
Law 0oB 5295 nor Communiju/ 0oB é262S5 foresee a fast-track procedure to speed up 
the clearance processB Aside from close follow-up with the case handlers reviewing the 
transaction, the parties have no availa'le means to speed up the review processB 

The  .ling  process  differs  for  privatisation  tenders  and  transactionsB  Amendment 
Communiju/ 0oB  é2éOS7 on the Amendment  of  Communiju/ 0oB  é267Sé on the 
brocedures and brinciples to 'e bursued in bre-0oti.cation and Authori:ation Applications 
to 'e Diled with the Turkish Competition Authority in order for Acjuisitions via brivati:ation 
to Pecome Legally Palid (Amendment Communiju/ 0oB é2éOS7) prescri'es an additional 
pre-noti.cation processB This only applies to privatisations in which the turnover of 
the undertaking or asset or unit intended for production of goods or services to 'e 
privatised eqceeds 6 'illion Turkish liraB Dor this calculation, sales to pu'lic institutions and 
organisations including local governments made on the 'asis of a legislative provision 
should not 'e taken into accountB If the threshold is met, a pre-noti.cation should 'e 
.led with the Authority 'efore the pu'lic announcement of the tender speci.cationsB The 
Poard will issue an opinion that will serve as the 'asis for the preparation of the tender 
speci.cationsB This opinion does not mean that the transaction is clearedB Dollowing the 
tender, the winning 'idder will still have to make a merger .ling and o'tain approval 'efore 
the brivatisation AdministrationNs decision on the .nal acjuisitionB

There is no special rule for hostile takeovers3 the Poard treats noti.cations for hostile 
transactions in the same manner as for other noti.cationsB If the target does not cooperate, 
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and if there is a genuine ina'ility to provide information 'ecause of the one-sided nature 
of the transaction, the Authority tends to use most of its powers of investigation or 
information rejuest under Articles 65 and 69 of Law 0oB 5295B

The  Poard  may  rejuest  information  from  third  parties,  including  the  customers, 
competitors and suppliers of the parties, and other persons connected with the merger 
or acjuisitionB The Poard uses this power especially to de.ne the market and determine 
the market shares of the partiesB Third parties, including the customers and competitors 
of the parties, and other persons concerned with the merger or acjuisition, may rejuest 
a hearing from the Poard during the investigation, su'4ect to the condition that they 
prove their legitimate interestB They may also challenge the PoardNs decision on the 
transaction 'efore the competent 4udicial tri'unal, again su'4ect to the condition that they 
prove their legitimate interestB The Poard may grant conditional clearance and make the 
clearance su'4ect to the parties o'serving certain structural or 'ehavioural remedies, such 
as divestiture, ownership un'undling, account separation and right of accessB 

Dinal decisions of the Poard, including its decisions on interim measures and .nes, can 
'e su'mitted for 4udicial review 'efore administrative courtsB The plaintiff may initiate a 
lawsuit within O2 days of the partiesN receipt of the PoardNs reasoned decisionB 

Recisions of the Poard are considered as administrative actsB Diling a lawsuit does not 
automatically stay the eqecution of the PoardNs decision3 however, at the rejuest of the 
plaintiff, the court may decide to stay the eqecutionB The court will stay the eqecution of 
the challenged act only if eqecution of the decision is likely to cause irrepara'le damage 
and there is a prima facie reason to 'elieve that the decision is highly likely to violate the 
lawB

The appeal process may take two and a half years or moreB

Other strategic considerations

ıith the changes in Law 0oB 5295, the Poard has geared up for a merger control 
regime that focuses much more on deterrentsB As part of that trend, monetary .nes 
for not .ling, or for closing a transaction without the PoardNs approval, have increased 
signi.cantlyB  It  is now even more advisa'le for the transaction parties to o'serve 
the noti.cation and suspension rejuirements and avoid potential violationsB This is 
particularly important when transaction parties intend to put in place carve-out or 
hold-separate measures to override the operation of the noti.cation and suspension 
rejuirements in foreign-to-foreign mergersB The Poard is currently rather dismissive of 
carve-out and hold-separate arrangements, even though the wording of the new regulation 
allows some room to speculate that carve-out or hold-separate arrangements are now 
allowedB Pecause the position the Authority will take in interpreting this provision is not 
yet clear, such arrangements cannot 'e considered as safe early closing mechanisms 
recognised 'y the PoardB

Many cross-'order transactions meeting the 4urisdictional thresholds of Communiju/ 0oB 
é262S5 will also rejuire merger control approval in a num'er of other 4urisdictionsB Current 
indications suggest that the Poard is willing to cooperate more with other 4urisdictions in 
reviewing cross-'order transactionsB[8] Article 57 of Recision 0oB 6S19 of the EC@Türkiye 
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Association Council authorises the Authority to notify and rejuest the EC (the Competition 
Rirectorate-General) to apply relevant measuresB

The Turkish merger control regime currently utilises an zIEC test in the evaluation of 
concentrationsB In line with EH law, the Amendment Law has replaced the dominance test 
with the zIEC testB Pased on the new su'stantive test, mergers and acjuisitions that do not 
signi.cantly impede effective competition in a relevant product market within the whole or 
part of Türkiye would 'e cleared 'y the PoardB

Article 7 of Law 0oB 5295 de.nes a dominant position as Nthe power of one or more 
undertakings in a particular market to determine economic parameters such as price, 
supply, the amount of production and distri'ution, 'y acting independently of their 
competitors and customersNB The Wori:ontal Merger Guideline states that market shares 
of more than 92 per cent may 'e used as an indicator of a dominant position, whereas 
aggregate market shares 'elow é2 per cent may 'e used as a presumption that the 
transaction does not pose competition law concernsB In practice, market shares of a'out 
52 per cent and higher are generally considered, along with other factors such as vertical 
foreclosure or 'arriers to entry, as an indicator of a dominant position in a relevant 
marketB Wowever, a merger or acjuisition can 'e 'locked only when it signi.cantly impedes 
competition in the whole territory of Türkiye or in a su'stantial part of it, pursuant to Article 
J of Law 0oB 5295B

There have 'een eqceptional cases in which the Poard used a 4oint dominance test to 
discuss the coordinated effects arising out of transactionsB In this regard, transactions 
concerning the sale of certain cement factories 'y the zavings Reposit Insurance Dund 
were re4ected 'y the Poard on the grounds that the relevant transactions would lead to 4oint 
dominance of the marketB The Poard considered factors such as structural links 'etween 
the undertakings in the market, past coordinative 'ehaviour, entry 'arriers, transparency 
of the market and the structure of demandB

Economic analysis and econometric modelling have also 'een seen more often in recent 
yearsB Dor eqample, in the mMnIn/rf pGCeP/ case (66-9JS65J7-971, 6JB66Bé266), the 
Poard employed the ordinary, least-sjuared and the two-staged, least-sjuared estimation 
models to determine price increases that would 'e eqpected as a result of the transactionB 
The Poard also used the Preusch@bagan, Preusch@baganSGodfreySCook@ıeis'erg and 
ıhiteSQoenker 0Ué tests and the Arellano@Pond test on the simulation modelB Economic 
analyses such as these are rare 'ut are increasing in practiceB Economic analyses that 
are used more often are the WWI and concentration ratio indices to analyse concentration 
levelsB Dor instance, in iRata case (é5-éOSOé1-éOé,6éBOBé2é5) the Poard used WWI test to 
esta'lish the concentration levels of the concerned transactionB In é261, the Poard also 
pu'lished the NWand'ook on Economic Analyses Hsed in Poard RecisionsN, which outlines 
the most prominent methods used 'y the Authority (eBgB, correlation analysis, the small 'ut 
signi.cant and non-transitory increase in price test, and the El:inga@Wogarty test)B

Outlook and conclusions

As can 'e seen from the Competition AuthorityNs Mergers and Acjuisitions Insight Ueport 
for é2é5@é2é9, (6) there has 'een a signi.cant increase in the Competition AuthorityNs 
scrutiny of transactions, and (é) the introduction of a threshold eqemption for undertakings 
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active in certain markets and sectors may 'e one of the reasons for this considera'le 
increaseB ıe have yet to see the effects of the Amendment Communiju/ on the num'er 
of transactions that trigger a mandatory merger control .ling rejuirement in TürkiyeB 
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