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A current proposal to change the entire competition law legislation

Acquisition of a minority shareholding can
amount to a merger, if and to the extent it leads to a
change in the control structure of the target entity.
The Competition Board’s precedents accept that
acquiring de facto majority at general assembly
meetings confer the acquirer de facto control over
the target and lead to a change of control within the
meaning of the Communiqué (see e.g. Bouygues/
Alstom, 15.06.2006, 06-44/551-149; Total/Cepsa,
20.12.2006, 06-92/1186-355; Jacobs/Adecco,
14.4.2006, 06-27/319-74).
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Article 7 of the Communiqué 2010/4 brings new and
only turnover-based thresholds:

What are the jurisdictional thresholds?

+ If the total turnover of the parties to a
concentration in Turkey exceeds TL 100 million
and the respective turnovers of at least two of the
parties individually exceed TL 30 million, OR

* The worldwide turnover of one of the parties
exceeds TL 500 million and the Turkish turnover
of at least one of the other parties exceeds TL 5
million, then the transaction may be subject to the
Board’s approval.
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Foreign-to-foreign mergers are caught under the
Competition Law to the extent they affect the
relevant markets within the territory of the
Republic of Turkey. Merely sales into Turkey may
trigger notification necessity, to the extent the
thresholds are met and the transaction results in an
overlap. Article 2 of the Competition Law provides
the ‘effects criteria’, pursuant to which the criterion
to apply is whether the undertakings concerned
affect the goods and services markets in Turkey.
Even if the undertakings concerned do not have
local subsidiaries, branches, sales outlets, etc, in
Turkey, the transaction could still be subject to the
provisions of the Turkish competition legislation if
the goods or services of such undertakings are sold
in Turkey and thus have effects on the relevant
Turkish market.
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The notification process differs for privatisation
tenders. According to Communiqué No. 1998/4, a

Do foreign-to-foreign mergers have to
be notified and is there a local effects
test?

Are there any special merger control
rules applicable to public takeover bids?

is pending before Turkey’s Grand National Assembly
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pre-notification is done before the tender and
notifications of the three highest bidders are
submitted to the Competition Board following the
tender by the Privatisation Authority.

According to Communiqué No. 1998/4, it is
necessary to make a pre-notification to the Turkish
Competition Authority before tender conditions are
announced to the public, if the entity being
privatised has a market share over 20 per cent, has
turnover exceeding 20 million lira, or enjoys
statutory or de facto privileges not accorded to
private firms in the relevant market even if the
market share and turnover thresholds are not
exceeded. This pre-notification stage applies before
the tender 1s announced to the public, so that the
Competition Board can provide its views, as its
views may be taken as a basis in the preparation of
tender documents.

In the case of a public bid, filing can be performed
at a stage where the documentation at hand
adequately proves the irreversible intention to
finalise the contemplated transaction.
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The Competition Authority has recently launched
public consultation on the Draft Guideline on the
Remedies That Would be Permitted by the
Competition Authority in Mergers and Acquisitions
(Draft Guideline). We would be expecting the
finalization of the conclusive form of the Draft
Guideline, which will provide detailed explanations
in relation to the application of Communiqué
2010/4. LM

Is there anything else you would like to
add?
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