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Publisher’s Note

The Practitioners Guide to Global Investigations is published by Global Investigations Review
(www.globalinvestigationsreview.com) — a news and analysis service for lawyers and related
professionals who specialise in cross-border white-collar crime.

The guide was suggested by the editors to fill a gap in the literature — namely, how does
one conduct such an investigation, and what should one have in mind at various times?

It will be published annually as a single volume and is also available online, as an e-book
and in PDF format.

The volume

This book is in two parts.

Part I takes the reader through the issues and risks faced at every stage in the lifecycle
of a serious corporate investigation, from the discovery of a potential problem through its
exploration (either by the company itself, a law firm or government officials) all the way to
final resolution — be that in a regulatory proceeding, a criminal hearing, civil litigation, an
employment tribunal, a trial in the court of public opinion, or, just occasionally, inside the
company’s own four walls. As such it uses the position in the two most active jurisdictions
for investigations of corporate misfeasance — the United States and the United Kingdom
— to illustrate the approach and thought processes of those who are at the cutting edge of
this work, on the basis that others can learn much from their approach, and there is a read-
across to the position elsewhere.

Part I is then complemented by Part II’s granular look at the detail of various
jurisdictions, highlighting among other things where they vary from the norm.

Online

The guide is available to subscribers at www.globalinvestigationsreview.com. As well as
containing the most up-to-date versions of the chapters in Part I of the guide, the website
allows visitors to quickly compare answers to questions in Part II across all the jurisdictions
covered.

The publisher would like to thank the editors for their exceptional energy and vision in
putting this project together. Together we welcome any comments or suggestions from
readers on how to improve it. Please write to us at:
copublishing@globalinvestigationsreview.com
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Preface

The history of the global investigation

Over the past decade, the number and profile of multi-agency, multi-jurisdictional regula-
tory and criminal investigations have risen exponentially. Naturally, this global phenomenon
exposes corporations and their employees to greater risk of potentially hostile encounters
with foreign law enforcement authorities and regulators than ever before. This is partly owing
to the continued globalisation of commerce, as well as the increasing enthusiasm of some
prosecutors to use expansive theories of corporate criminal liability to extract exorbitant pen-
alties against corporations as a deterrent, and public pressure to hold individuals account-
able for the misconduct. The globalisation of corporate law enforcement, of course, has also
spawned greater coordination between law enforcement agencies domestically and across
borders. As a result, the pace and complexity of cross-border corporate investigations has
markedly increased and created an environment in which the potential consequences, both
direct and collateral, for individuals and businesses are of unprecedented magnitude.

The guide

To aid practitioners faced with the myriad and often unexpected challenges of navigating
a cross-border investigation, this book brings together for the first time the perspectives of
leading experts from across the globe.

The chapters that follow in Part I of the guide cover in depth the broad spectrum of
the law, practice and procedure applicable to cross-border investigations in both the United
Kingdom and United States. Part I tracks the development of a serious allegation (whether
originating from an internal or external source) through its stages of development, consid-
ering the key risks and challenges as matters progress; it provides expert insight into the
fact-gathering stage, document preservation and collection, witness interviews, and the
complexities of cross-border privilege issues; and it discusses strategies to successfully resolve

cross-border probes and manage corporate reputation throughout an investigation.
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Preface

In Part I of the book, local experts from 12 national jurisdictions respond to a common
set of questions designed to identify the local nuances of law and practice that practitioners
may encounter in responding to a cross-border investigation. We look forward to updating
and expanding both parts of the book in future editions as the law and practice continues
to evolve in this emerging field. 7he Practitioners Guide to Global Investigations has been
designed for external and in-house legal counsel; compliance officers and accounting prac-
titioners who wish to benchmark their own practice against that of leaders in the fields; and
prosecutors, regulators and advisers operating in this complex environment.

Acknowledgements
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Turkey

Géneng Giirkaynak and C Olgu Kama!

General context and principles

1 Identify the highest-profile corporate investigation under way in your country,
describing and commenting on its most noteworthy aspects as it relates to your
country.

The Roche case stemmed from an employee tip-off with regard to the difference in medicine
prices between public and private hospitals, leading to criminal judgment against 18 defend-
ants with bid-rigging and abuse of duty charges 12 years ago. The case had, however, been
dismissed as the limitation period for the offences had expired. In 2015, the High Court of
Appeals decided that since the crimes that are the subject matter of the case require a mini-
mum of 10 years’ imprisonment, the case should have been decided before high criminal
courts, instead of the criminal courts of first instance, and therefore the case should be retried.
In 2016, 10 defendants including the former general manager of the company and former
managers of the Social Insurance Institute were sentenced to imprisonment for four years
and two months.

2 Outline the legal framework for corporate liability in your country.

There is no corporate criminal liability in Turkey. However, security measures might be
imposed on legal persons in case certain crimes are committed to the benefit of the relevant
legal persons as per the Criminal Code No. 5237 (CC) at Article 60. These measures are
invalidation of the licence granted by a public authority; seizure of the goods used in the
commission of, or the result of, a crime by the representatives of a legal entity; or seizure
of pecuniary benefits arising from or provided for the commission of a crime. In addition,

1 Goneng Giirkaynak is the managing partner and C Olgu Kama is a partner at ELIG, Attorneys-at-Law.
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administrative fines can be imposed on legal persons for certain crimes. Law No. 5326 on
Misdemeanours (Law No. 5326) states that an administrative fine of between 15,804 and
3,161,421 lira may be imposed on the legal person if a natural person, who is not a repre-
sentative, but who has undertaken a task that falls within the field of operations of the legal
person, commits, inter alia, bribery for the benefit of the legal person (Article 43/A).

3 In your country, what law enforcement authorities regulate corporations? How
is jurisdiction between the authorities allocated? Do the authorities have policies
relating to the prosecution of corporations?

Legal persons cannot be held criminally liable under Turkish law, however, security measures
can be imposed upon them (CC Article 60). Accordingly, there is no separate institution
authorised to deal with corporate crimes. Public prosecutors and criminal courts are author-
ised to deal with crimes perpetrated to the benefit of a legal person by its representatives.

4 ‘What grounds must the authorities in your country have to initiate an
investigation? Is a certain threshold of suspicion necessary to trigger an
investigation?

According to Law No. 5271 on Criminal Procedure (LCP) at Article 160, the public prosecu-
tor may initiate an investigation whose aim is the investigation of material truth and ensuring
a fair adjudication. Once the public prosecutor learns of a matter that creates the impression
that a crime has been committed, either through reporting of a crime or any other way, the
public prosecutor initiates an investigation to find out whether a criminal lawsuit should be
filed. Accordingly, the impression of a crime is sufficient for the initiation of an investigation.
The threshold for the preparation of an indictment on the other hand is sufficient doubt
(LCP, Article 170).

5 Does double jeopardy, or a similar concept, apply to prevent a corporation from
facing criminal exposure in your country after it resolves charges on the same core
set of facts in another country?

The principle of ne bis in idem is accepted as one of the principles of Turkish criminal law,
with certain exceptions. That said, legal persons cannot be held criminally liable under
Turkish law. Corporations held criminally liable in other jurisdictions may face adminis-
trative liability under Turkish law as per Law No. 5326 (Article 43/A), as explained above.
Notwithstanding, legal persons may be held civilly liable in Turkey for offences prosecuted
abroad, if the necessary conditions are met.

6 Describe the principal challenges in your country that arise in cross-border
investigations, and explain whether and how such challenges are dependent on

other countries involved.

Data protection regulations pose a challenge in cross-border investigations. Similar to the
EU rules, Law No. 6698 on Protection of Personal Data (Law No. 6698), which came into
force on 7 April 2016, provides that personal data cannot be transferred abroad without the
explicit consent of the data subject.
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The exceptions where personal data can be transferred abroad without explicit consent of
the data subject are if the country to which the personal data will be transferred provides an
adequate level of protection; or, if the protection is not adequate in such country, then the
data controllers in Turkey and in such country may provide a written undertaking guarantee-
ing an adequate level of protection, which should be authorised by the Data Protection Board
(the Board). The Board will determine which countries have an adequate level of protection
and announce them publicly. The Board will also determine whether a foreign country can
afford an adequate level of protection and whether data transfers will be authorised after con-
sulting with the relevant public administrations and agencies, if necessary.

However, the Board as of September 2016 had not been established as at the time of
writing, and the procedures will become known after its establishment and the enactment of
secondary legislation under Law No. 6698.

7 What bearing do the decisions of foreign authorities have on an investigation of
the same matter in your country?

According to the LCP, the public prosecutor shall start to investigate the material fact upon
being informed of a fact attesting that a crime has been committed (Article 160). That said
there are no rules or provisions under Turkish law that regulate what bearing foreign deci-
sions should have on the investigation of the same matter in Turkey, which ultimately means
that foreign decisions or judgments do not have any legal validity in Turkey unless deemed
enforceable through the enforcement procedure mechanism.

8 Do your country’s law enforcement authorities have regard to corporate culture in
assessing a company’s liability for misconduct?

Currently, there are no regulations or guidance that provides discretionary power to authori-
ties to use corporate culture as a factor in assessing a company’s liability for misconduct.
Under current legislation this could only be possible for administrative liability rather than
criminal, since legal persons cannot be held criminally liable under Turkish legislation.

9 What are the top priorities for your country’s law enforcement authorities?

The latest amendments and regulatory efforts regarding internet-related crimes sug-
gest a tendency towards enforcement of cybercrimes. The powers of the Information and
Communications Technologies Authority has been thoroughly discussed and provided for
under Turkish law. Turkey has only recently enacted the Law on Protection of Personal Data
No. 6698, which has provided a legislative framework with regard to protection, processing
and transfer of personal data. On top of that, the increase in work accidents triggered legisla-
tion on work health and safety, namely the Law on Work Health and Safety No. 6331. This
law mostly stipulates monetary fines but violation thereof could also entail criminal sanctions

under the CC.
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10  How are internal investigations viewed by local enforcement bodies in your
country?

There are no clear guidelines or regulations under Turkish law regulating how internal investi-
gations should be regarded by the authorities. There are no specific provisions that determine
investigations as mitigating factors. Accordingly, during investigations, how a public prosecu-
tor will react in the face of internal investigation findings will depend on the attitude of the
public prosecutor as well as the other circumstances of the investigation. The same applies to

competition practice as well.

Before an internal investigation

11 How do allegations of misconduct most often come to light in companies in your

country?

There are countless ways misconduct concerning the actions of a legal person may come to
light. The most frequent of these is private complaints, which mostly arise in the context of
terminated employees or distributors. These complaints require a delicate balancing act to
meet the expectations of the external whistleblowers to prevent them from disclosing the
matter to a wider audience before the company’s internal investigation is completed. Such
balancing can be realised through informing them that the matter is being investigated, but
the matter is highly confidential.

Another way the misconduct comes to light is through disclosures made by internal
whistleblowers. Employers should be careful not to retaliate against these through, for exam-
ple, unjust terminations.

Aside from the above, misconduct can also frequently come to light through internal
audits or investigations conducted by other public authorities (e.g., corrupt conduct deter-
mined by the Competition Board). An investigation might be initiated into an alleged com-
petition restrictive activity ex officio or in response to a complaint. Third parties can file
a complaint with the Competition Board. The Competition Board decides to conduct a
pre-investigation if it finds the notice or complaint to be serious. The Competition Authority
also conducts market monitoring and prepares sector reports.

12 Are search warrants or dawn raids on companies a feature of law enforcement
in your country? Describe any legal limitations on authorities executing search
warrants or dawn raids, and what redress the company has if those limits are
exceeded.

According to the LCP, law enforcement shall conduct searches in workplaces upon the deci-
sion of a judge and where in the search should not be delayed, upon the written order of the
public prosecutor (Article 119). It is possible to file an objection against the decision of the
judge within seven days (Article 268). Those who were subjected to disproportionate search
warrants or undue seizures can ask for pecuniary and non-pecuniary compensation from the
government (Article 141). Generally, staying inside the scope of search warrant or focusing
the search on the materials that are relevant to the purpose of the dawn raid is crucial to run
a legitimate search or raid. The majority of the problems with the legitimacy of a search or
dawn raid stems from this.
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13 How can privileged material be lawfully protected from seizure during a dawn raid

or in response to a search warrant in your country?

According to the general principles applicable to attorney—client privilege, material is deemed
to be privileged if it has been prepared by an independent attorney (i.e., without an employ-
ment relationship with his or her client) and to the extent it concerns the client’s right
of defence.

Accordingly, to render such material out of the scope of the discovery it is recommended
to mark the materials as confidendial, privileged and as relating to defence rights. It is fur-
ther recommended to have a lawyer present in the company offices during a dawn raid.
According to the recent Dow Turkey decision of the Competition Board (2 December 2015,
15-42/690-259 (Dow Turkey), if the case handlers intend to obtain a document protected
under the attorney—client privilege; all objections should be raised in the course of the dawn
raid and these objections should be put in writing in the on-site inspection minutes, if pos-
sible. Furthermore, the relevant objection should be justified by indicating the following
information either in the minutes or a separate objection petition: information on the indi-
vidual who prepares the document and for whom the document is prepared, duties and
responsibilities of both parties, and information such as the reason behind the preparation
of the document.

14 Are there any privileges in your country that would prevent an individual
or company from providing testimony? Under what circumstances may an
individual’s testimony be compelled in your country? What consequences flow in
your country from such compelled testimony?

According to the LCP a witness may refrain from testimonies that would incriminate the
witness himself or herself or his or her relatives as specified in the LCP (Article 48). Members
of the legal profession and health sector as well as financial advisors may refrain from testify-
ing with regard to the information they obtained during the discharge of their profession.
However, these cannot refrain from testifying once the relevant persons waive the privilege
(Article 46). Aside from these, witnesses who fail to appear after having been summoned
according to the regular procedural rules and who do not give notice of the reason of their
absence shall be brought to testify by force. The expenses caused by such conduct will be
requested from the witness (Article 44). This does not, however, mean that the witness must

make a statement: the witness could simply not answer the questions and remain silent.

15  What legal protections are in place for whistleblowers in your country?

Turkish legislation is silent on the issue of protection of whistleblowers.
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16  What rights do employees possess under local employment law that determine
how they are treated within a company if their conduct is within the scope of an
investigation? What employment rights would attach if they are deemed to have
engaged in misconduct? Does it differ for officers and directors of the company?

Turkish law does not specifically regulate the rights of employees within the scope of internal
and external investigations. The right of an employee stays the same even though there is a
pending investigation concerning that particular employee. That being said the investigation
itself could include certain restrictions, such as limited or no access to business computers,
cell phones, etc., to run a good investigation; but besides such restrictions, the employer can-
not, for instance, force the employee to take a leave of absence or use their vacation days, or
keep the employee out of the workplace. Such restrictions could be possible, to the extent
that they are reasonable for the investigation, if the regulations and by-laws of the workplace
would allow.

If the employer establishes, at the end of an investigation, that the employee had engaged
in misconduct, then the repercussions would depend on the severity of the misconduct. The
employee could be terminated or given a warning or put under a different sanction according
to the regulations and by-laws of the workplace. The foregoing does not differ for officers and
directors in the context of labour law.

17 Are there disciplinary or other steps that a company must take in your country
when an employee is implicated or suspected of misconduct, such as suspension
or in relation to compensation? Can an employee be dismissed for refusing to
participate in an internal investigation?

If there is an explicit provision in the employment agreement or in the code of conduct
stating that the employee must comply with the lawful requests of the employer during
internal investigations, employees might be terminated in regard to the breach of agree-
ment or code of conduct. Then again, this mostly depends on what the employee is asked to
comply with, since the action requested from the employee could also be performance of the
employee’s duty against the employer, thus this depends on what the employee refuses to do.
For instance, if the employee refuses to provide the company with a document that belongs
to the company, then this is surely non-performance of a duty and would be just cause for
termination, but the crucial difference is that the termination here is not for non-compliance
with the investigation, but for not fulfilling the employer’s request for performance of duty.
So ultimately, whether an employee can be dismissed for refusing to participate in an internal
investigation depends on what the employee actually refuses to do. If what is refused is also a
duty of the employee, then dismissal could be possible.
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Commencing an internal investigation

18 Is it common practice in your country to prepare a document setting out terms
of reference or investigatory scope before commencing an internal investigation?
What issues would it cover?

Preparing such document would help corporations during the internal investigations in gen-
eral. It is recommended for corporations to specify the documents relevant for the investiga-
tion, define the relevant issues, identify the relevant individuals and, if necessary, send those
individuals retention notices. Determining these steps will provide a road map, although this
may be revised during the course of the investigation.

19  Ifan issue comes to light prior to the authorities in your country becoming aware
or engaged, what internal steps should a company take? Are there internal steps
that a company is legally or ethically required to take?

Under Turkish law there is no requirement for self-disclosure or on how to act when an issue
that might require an investigation arises. Similarly, under Turkish competition law, there is
no requirement for self-reporting to the Competition Authority.

20 At what point must a company in your country publicly disclose the existence of
an internal investigation or contact from law enforcement?

There is no mandatory disclosure obligation under Turkish law except for the disclosure obli-
gations under the Capital Market Law No. 6362, according to which, information, events and
developments that may affect the value and price of capital market instruments or the invest-
ment decision of investors shall be publicly disclosed by issuers or related parties (Article 15).
If the internal investigation or contact from law enforcement may affect the value and price of
capital market instruments or the investment decisions of investors, such information must
be disclosed. Notwithstanding, the companies may disclose that an internal investigation had
been conducted in the company, at the request of the administrative authorities.

Under Turkish competition law, there is no mandatory disclosure obligation. Should the
Competition Authority choose to launch a full-fledged investigation, the decision to launch
the investigation is published on the Competition Authority’s website. The full names of the
investigated undertakings will be included in this announcement.

21  When would management typically brief the board of a company in your country
about an internal investigation or contact from law enforcement officials?

Depending on the severity of the issues under investigation the board could be informed at
the beginning of the investigation. Later, when the investigation provides tangible outcomes
or when strategic decisions regarding company policies (e.g., data protection issues, review of
high-level managers’ computers and devices) should be made, the board’s participation could
be required.
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22 ‘What internal steps should a company in your country take if it receives a
notice or subpoena from a law enforcement authority seeking the production or
preservation of documents or data?

In the absence of overruling reasons such as documents relating to defence rights, the compa-
nies should comply with the requests made by public authorities. So, in a nutshell, the com-
pany should first assess whether there are any legitimate reasons that supersede the obligation
to comply with a notice of subpoena, and if not, take the necessary measures to ensure com-

pliance or, if there are such reasons, duly explain why the company is obliged to not comply.

23 How can the lawfulness or scope of a notice or subpoena from a law enforcement
authority be challenged in your country?

If a notice or subpoena can be qualified as an administrative action, it can be challenged in
administrative courts. It is also possible to ask a higher authority to withdraw, change or
repeal the action, as per Law No. 2577 on Administrative Procedure (Article 11). According
to the LCP it is also possible to file an objection lawsuit against the decision of the criminal
judge within seven days (Article 268). In addition, filing an objection against the public pros-
ecutors decisions in specific situations (e.g., objection against the non-prosecution decision)
are also regulated under the LCP. The general rule is to follow the procedural rules that the
judiciary or administrative authority issuing the notice or subpoena is subject to and chal-
lenge the notice or subpoena with reasons and before the authority specified in these rules.
This could be a simple filing of a complaint or a filing of a lawsuit for annulment of the notice

or subpoena.

Attorney—client privilege

24 May attorney—client privilege be claimed over any aspects of internal
investigations in your country? What steps should a company take in your country
to protect the privilege or confidentiality of an internal investigation?

Attorney—client privilege maybe claimed over any aspects of internal investigations that relate
to defence rights. According to the recent Dow Turkey decision of the Competition Board,
the attorney—client protection covers the correspondence made in relation to the client’s
right of defence and documents prepared in the scope of independent attorney’s legal service.
Correspondence that does not directly relate to use of the client’s right of defence or that aims
to facilitate or conceal a violation are not protected, even when relating to a pre-investigation,
investigation or inspection. For example, while an independent attorney’s legal opinion on
whether an agreement violates Law No. 4054 can be protected under the attorney—client
privilege, the correspondence on how Law No. 4054 can be violated between an independent
attorney and client do not fall within the scope of this privilege. On a final note, correspond-
ences with an independent attorney (i.e., without an employment relationship with his or her
client) fall into the scope of attorney—client privilege and shall be protected.
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25  Set out the key principles or elements of the attorney—client privilege in your
country as it relates to corporations. Who is the holder of the privilege? Are there
any differences when the client is an individual?

According to the LCP, offices of lawyers can only be searched following a court decision
and in the presence of a public prosecutor. The President of the Bar, or any lawyer who is a
member of the Bar, must also be present. When the authorities decide to seize an item in the
office of a lawyer, and the lawyer, President of the Bar or the lawyer’s representative objects
on the grounds that the item relates to the lawyer’s professional relationship, the item will
be collected separately in a sealed envelope and the courts will be authorised to decide on
the situation of the item. If the court decides that it belongs to the professional relationship
between a client and a lawyer, it will be returned immediately (Article 130). In addition,
according to Attorney’s Act No. 1136 it is prohibited for lawyers to disclose the information
they found out in the scope of their work. The Supreme Court and Competition Authority
also take the same approach.

Materialising the framework principles mentioned above, the Turkish Competition
Board’s Dow Turkey decision states that documents relating to defence rights between an
independent attorney and the client will be protected under attorney—client privilege.
However, correspondences that are not directly related to use of the client’s right of defence
or that aim to facilitate or conceal a violation are not protected, even when they are related to
a pre-investigation, investigation or inspection. If the client is an individual, that would not
change the scope of the attorney—client privilege.

26 Does the attorney—client privilege apply equally to inside and outside counsel in
your country?

There are no specific provisions setting out whether the attorney—client privilege applies
equally to internal or outside counsel under Turkish law. Yet, the Turkish Competition
Board’s Dow Turkey decision states that correspondence with an independent attorney falls
into the scope of attorney—client privilege and shall be protected. In other words, the attorney
client privilege would be applicable for independent attorneys who do not have an employ-
ment relation with the client. Accordingly, correspondence with and documentation pre-
pared by the in-house counsel may not be subject to attorney—client privilege even if it relates
to defence rights.

27  To what extent is waiver of the attorney—client privilege regarded as a co-operative
step in your country? Are there any contexts where privilege waiver is mandatory
or required?

Currently, there are no regulations or guidance that provides discretionary power to authori-
ties on how they should evaluate waiving attorney—client privilege, or any co-operative step
for that matter.
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28  Does the concept of limited waiver of privilege exist as a concept in your
jurisdiction? What is its scope?

There are no provisions that set out any regulations with regard to waiver of attorney—client
y reg & Y

privilege. However, a limited waiver would be possible in theory. In practice, this would be

subject to the relevant authority’s, and ultimately the court’s, acceptance of such waiver.

29  If privilege has been waived on a limited basis in another country, can privilege be
maintained in your own country?

Currently, there are no rules or regulations under Turkish law that would bar maintaining

privilege in case of a waiver of privilege in another country.

30 Do common interest privileges exist as concepts in your country? What are the
requirements and scope?

Currently, there are no rules or regulations under Turkish law regulating common interest
privileges. Whether such a concept would be acceptable under Turkish law would be deter-
mined by precedent and any specific regulations on the matter.

31 Can privilege be claimed over the assistance given by third parties to lawyers?

Currently, the principles of attorney—client privilege suggest that such privilege would be
applicable to correspondence between attorney and client. However, in the future, precedent
may provide such privilege for assistance by third parties to lawyers.

Witness interviews

32 Does your country permit the interviewing of witnesses as part of an internal

investigation?

No specific legislation would prevent companies from interviewing their employee or third
parties within the scope of an internal investigation. That said, obtaining employee or
third-party consent for such interviews and their disclosure in the future is recommended.

33  Can the attorney—client privilege be claimed over internal witness interviews or
attorney reports in your country?

Attorney—client privilege may be asserted over interview notes and reports, as long as these
relate to the defence right of the client and are prepared by independent attorneys.

34  When conducting a witness interview of an employee in your country, what
legal or ethical requirements or guidance must be adhered to? Are there different
requirements when interviewing third parties?

Turkish law does not provide any rule or guidance on how to conduct interviews with
employees. That said, general rules of law such as the personality rights and the principles
applicable to employment relationships should be adhered to during the interviews.
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35  How is an internal interview typically conducted in your country? Are documents
put to the witness? May or must employees in your country have their own legal
representation at the interview?

Usually internal interviews are conducted in question and answer format. If needed, docu-
ments might be shown to the interviewees. It is always an option for the interviewees to have
their own legal representation at the interview.

Reporting to the authorities

36 Are there circumstances under which reporting misconduct to law enforcement
authorities is mandatory in your country?

There is no obligation to self-disclose under Turkish law. That said, the managers and employ-
ees of the company should be wary of the offence of failure to report a crime under the CC
(Article 278). Accordingly, those who do not report a crime that is being committed can be
punished with imprisonment of up to one year.

37  In what circumstances might you advise a company to self-report to law
enforcement even if it has no legal obligation to do so? In what circumstances
would that advice to self-report extend to countries beyond your country?

If there is an imminent threat of public investigation, a company could potentially be advised
to self-report to law enforcement. However, self-reporting is a delicate concept that should be
carefully and strategically assessed in accordance with the specific regulations of each jurisdic-
tion. Accordingly, whether self-reporting should be realised in other jurisdictions should be

examined in accordance with the rules of the relevant jurisdictions.

38  What are the practical steps you need to take to self-report to law enforcement in
your country?

Since there are no obligations for companies to self-report, there are no rules applicable to

self-reporting. However, it is possible for individuals to obtain leniency under certain condi-

tions specified in the CC. Such leniency is possible for bribery under Article 254 of the CC.

Accordingly, no punishment will be imposed:

* on the receiver of the bribe if he or she delivers the object of bribery as it is, to competent
authorities before the relevant authorities become aware of the bribe;

* on the public officer who agrees to take bribe and informs the competent authority before
the issue is learned by the relevant authority;

* if the briber giver or who agrees with the public officer informs the competent authority
before the issue is learned by the relevant authority; or

* if the other persons who participate in the crime inform the competent authority before
the issue is learned by the relevant authority.

This will not apply in case of bribery of foreign public officials.
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The leniency application is only available for cartelists and it is not applicable to other
types of competition law violations under Turkish competition law. The applicant must make
a leniency application either before the opening of a preliminary investigation or after the
preliminary investigation has opened but before the ‘investigation report’ is officially served
(where the Competition Authority has no evidence proving the cartel).

Responding to the authorities

39  In practice, how does a company in your country respond to a notice or subpoena
from a law enforcement authority? Is it possible to enter into dialogue with the
authorities to address their concerns before or even after charges are brought?
How?

In Turkey, law enforcement authorities communicate with private persons in writing. Replies
should also be given in writing. There is no plea bargaining mechanism in Turkey. However,
it is always a good idea to communicate to the public prosecutor that the company will
co-operate with the investigation. That way the company could have a better understanding
of what is really sought by the authority, which could accelerate the process.

40  Are ongoing authority investigations subject to challenge before the courts?

See question 23. On top of that, since an ongoing investigation means that the authority
in question had made a decision to investigate, that decision could be challenged under the
procedural rules that the authority is subject to.

41  In the event that authorities in your country and one or more other countries issue
separate notices or subpoenas regarding the same facts or allegations, how should
the company approach this?

Investigations with global aspects should be managed from one central unit within the com-
pany, which would take decisions in accordance with the jurisdiction-specific information
it obtains from local units and outside counsel. Management from a single unit is crucial as
information given out for one jurisdiction may quickly reach another jurisdiction’s investiga-
tion file and the management should be realised taking into account all regions. The consist-
ency of negotiation packages could, of course, be affected by disclosure limitations imposed
on companies through blocking statutes or data protection legislation.

42 If a notice or subpoena from the authorities in your country seeks production of
material relating to a particular matter that crosses borders, must the company
search for and produce material in other countries to satisfy the request? What are
the difficulties in that regard?

There are no specific rules under Turkish law regulating the specific matter of discovery of the
material in a different jurisdiction. The way to oblige foreign countries to comply with local
authorities’ requests is to have that request recognised and make it enforceable in the jurisdic-
tion of the foreign company. Turkey has reciprocity agreements between certain countries,

which make it relatively easier to have a local authority’s decision or request effective in that
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foreign country, but other than that, having a local authority’s decision or request recog-
nised and making it enforceable are considerably challenging and time-consuming, given
the bureaucratic formalities that accompany such legal procedures. Plus, the foreign country
may not always be co-operative if its own legislation does not permit execution of the notice,

subpoena or decision in question.

43 Does law enforcement in your country routinely share information or investigative
materials with law enforcement in other countries? What framework is in place in
your country for co-operation with foreign authorities?

Turkey is a party to bilateral and multilateral agreements on mutual legal assistance.
Accordingly, sharing of information with foreign authorities is conducted in line with
these agreements.

44  How would you advise a company that has received a request from a law
enforcement authority in your country seeking documents from another country,
where production would violate the laws of that other country?

If compliance with a request made by an enforcement authority would violate the laws of
another jurisdiction, the relevant company would be advised to explain the reasons why it
cannot provide the requested documentation or information to the requesting authorities.

45  Does your country have data protection statutes or blocking statutes? What related
issues are implicated by complying with a notice or subpoena?

Turkey recently enacted Law No. 6698 on 7 April 2016, which is the first dedicated data
protection law of Turkey.

The general principle regarding data processing is to obtain the explicit consent of the
data subject. However, there are some exceptions. For example, personal data may be pro-
cessed if it is required by law or mandatory for the data controller to fulfil its legal obligations
(Article 5 of Law No. 6698).

Personal data cannot be transferred without the consent of the data subject. However, the
exceptions explained under question 6 apply to data transfers, both to foreign countries and
within Turkey (Articles 8 and 9 of Law No. 6698).

Transfer of personal data abroad is also possible with the consent of the data subject.
The exceptions where personal data can be transferred abroad without explicit consent of
the data subject are: if the country to which the personal data will be transferred provides an
adequate level of protection; or, if the protection is not adequate in such country, then the
data controllers in Turkey and in such country may provide a written undertaking guarantee-
ing an adequate level of protection, which should be authorised by the Board (Article 9 of
Law No. 6698).

The provisions of Law No. 6698 are not applicable when data processing is used to pre-
vent a crime and is crucial for criminal investigation (Article 28/2-a of Law No. 6698).

Companies established under Turkish laws must provide the requested information to law
enforcement authorities with respect to an investigation. Article 161 of the Law on Criminal
Procedure designates the powers of a public prosecutor and stipulates that a public prosecu-
tor, directly or with the help of subordinate law enforcement authorities, may conduct any
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kind of investigation. On the other hand, the procedures for requesting information from a
foreign company would not be the same as for a local company. Mainly international roga-
tory procedures (such as procedures set under mutual legal assistance treaties) should be fol-
lowed by the judicial authorities to obtain information (evidence) from a foreign company.

46 What are the risks in voluntary production versus compelled production of
material to authorities in your country? Is this material discoverable by third
parties? Is there any confidentiality attached to productions to law enforcement in
your country?

A request may be made that any material presented to authorities, either voluntarily or not,
be kept confidential, with legitimate reason. Such legitimate reason is usually existence of
confidential information that is protected by law. Production of material voluntarily does
not make the authority more, or less, inclined to keep it confidential. The authority merely
assesses whether there is legitimate and reasonable cause to ask for it to be kept confidential.

Global settlements

47  Prior to any settlement with a law enforcement authority in your country, what

considerations should companies be aware of?

Under Turkish law, there is no system of settlement with law enforcement authorities.

Disputes are resolved in courts of competent jurisdictions.

48  What types of penalties may companies or their directors, officers or employees
face for misconduct in your country?

In case of misconduct, legal persons and individuals may be held administratively and civilly
liable. If misconduct is detected during procurement, legal persons and individuals might be
debarred from the procurement process.

In the context of the CC, individuals might be subject to judicial fines and imprison-
ment. That said, there is no corporate criminal liability under Turkish law. According to
the CC, security measures may be imposed on companies (Article 60). These measures are
invalidation of the licence granted by a public authority; seizure of the goods that are used in
the commission of; or the result of, a crime by the representatives of a legal entity; or seizure
of pecuniary benefits arising from or provided for the commission of a crime.

49  What do the authorities in your country take into account when fixing penalties?

When determining penalties, criminal judges will be bound by the threshold amounts set out
in the laws for imprisonment and judicial fine limits, as well as the mitigating and aggravating
circumstances specified in the CC.

50  Are non-prosecution agreements or deferred prosecution agreements available in
your jurisdiction for corporations?

Non-prosecution agreements or deferred prosecution agreements are not available in Turkey.
Disputes are resolved in courts of competent jurisdictions.
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51  Is there a regime for suspension and debarment from government contracts
in your country? Where there is a risk of suspension or debarment or other
restrictions on continuing business in your country, what are the options available

to a corporate wanting to settle in another country?

Public Procurement Law No. 4734 states that those discovered to have been involved in pro-
hibited conduct set out in the same law (e.g., participating in the public procurement process
even though there is a court decision against the bidder stating that the bidder bribed a public
official) shall be debarred from participation in any public procurement for one to two years
(Article 58). The period of debarment will depend on the nature of the prohibited conduct. If
the debarred entity is an equity company, the debarment shall apply to the shareholders who
own more than half of the capital of the debarred company. If the debarred company owns
more than half of the capital of another company, the debarment decision will also apply to
such company (Article 58).

52 Are ‘global’ settlements common in your country? What are the practical
considerations?

Since there is no plea bargaining mechanism in Turkey, companies cannot settle with the
authorities. Disputes are resolved in courts of competent jurisdictions.

53  Are parallel private actions allowed? May private plaintiffs gain access to the
authorities’ files?

Gaining access to authorities’ files is possible to the extent that there is no confidentiality rul-
ing on the files. If not, then the files are accepted to be in the public domain.

Publicity and reputational issues

54 Outline the law in your country surrounding publicity of criminal cases at the
investigatory stage and once a case is before a court.

According to the LCP, a lawyer’s right to review the case file and make a copy might be lim-
ited upon request of the public prosecutor and the decision of the judge, in case such access
may jeopardise the investigation (Article 153). Other than that, procedures in an investiga-
tion are confidential (Article 157). In principle, trials are open to the public. However, in
some circumstances (e.g., if it is necessary for public morality and security) the judge may
request a closed trial (Article 182). All trials for the individuals under 18 are closed to the
public (Article 184).

55  What steps do you take to manage corporate communications in your country?
Is it common for companies to use a public relations firm to manage a corporate

crisis in your country?

Corporate communications are managed through third-party companies and where neces-
sary through lobbying companies, in cases of a crisis. From time to time, lawyers can supple-
ment the services provided by these third-party companies.
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56  How is publicity managed when there are ongoing, related proceedings?

In most cases company representatives issue a press statement and inform the public about

the process, if so decided by the company.

Duty to the market

57 Is disclosure to the market in circumstances where a settlement has been agreed
but not yet made public mandatory?

According to Capital Market Law No. 6362, information, events and developments that
may affect the value and price of capital market instruments or the investment decision of
investors shall be disclosed to public by issuers or related parties (Article 15). Therefore, if
the settlement affects any of the factors stipulated in the provision, disclosure is mandatory.
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