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Welcome to GTDT: Market Intelligence. 

This is the third annual issue focusing on the global cartel markets.

Getting the Deal Through invites leading practitioners to reflect on evolving legal and 
regulatory landscapes. Through engaging and analytical interviews, featuring a uniform 
set of questions to aid in jurisdictional comparison, Market Intelligence offers readers a 
highly accessible take on the crucial issues of the day and an opportunity to discover 
more about the people behind the most interesting cases and deals. 

Market Intelligence is available in print and online at  
www.gettingthedealthrough.com/intelligence.
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CARTELS IN TURKEY
Gönenç Gürkaynak is a founding partner and the 
managing partner of ELIG, Attorneys-at-Law, a leading 
law firm of 70 lawyers, based in Istanbul. After 
graduating from Ankara University Faculty of Law in 
1997, he was called to the Istanbul Bar in 1998. He 
received his LLM from Harvard Law School, and is 
qualified to practise in Istanbul, New York, Brussels 
and England and Wales.

Gönenç heads ELIG’s competition law and regulatory 
department, currently consisting of 36 lawyers. He 
has over 19 years’ competition law experience and 
regularly represents multinational companies and 
large domestic clients in written and oral defences 
in Turkish Competition Authority investigations and 
merger clearances; and in antitrust appeal cases in 

the country’s highest administrative court. He also 
coordinates worldwide merger notifications, drafts 
non-compete agreements and clauses, and prepares 
hundreds of legal memoranda on a range of Turkish 
and EC competition law topics.

Öznur İnanılır is a partner in ELIG’s regulatory and 
compliance department. She graduated from Başkent 
University Faculty of Law in 2005 and obtained her 
LLM in European law from London Metropolitan 
University in 2008. Öznur has extensive experience 
in all areas of competition law, including compliance 
matters, defences in investigations alleging restrictive 
agreements, abuse of dominance cases and complex 
merger control matters.
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GTDT: What kinds of infringement has the 
antitrust authority been focusing on recently? 
Have any industry sectors been under 
particular scrutiny?

Gönenç Gürkaynak & Öznur İnanılır: The 
Turkish Competition Authority (TCA) places 
equal emphasis on all areas of enforcement. The 
significance of the cartel enforcement regime 
under the Law on Protection of Competition 
No. 4054 of 13 December 1994 (the Competition 
Law) has nonetheless been repeatedly underlined 
by the president of the TCA.

The applicable provision for cartel-specific 
cases is article 4 of the Competition Law, which 
lays down the basic principles of cartel regulation. 
Article 4 of the Competition Law is akin to and 
closely modelled on article 101(1) of the Treaty on 
the Functioning of the European Union (TFEU). 
It prohibits all agreements between undertakings, 
decisions by associations of undertakings and 
concerted practices that have (or may have) as 
their object or effect the prevention, restriction 
or distortion of competition within a Turkish 
product or services market or a part thereof. 
Article 4 does not set out a definition of ‘cartel’, 
but rather prohibits all forms of restrictive 
agreements, which would include any form of 
cartel agreement.

There are no industry-specific offences or 
defences that lead to particular scrutiny. The 
Competition Law applies to all industries, without 
exception. Cement, ready-mix concrete, bread 
yeast, consumer electronics products, including 
personal computers and game consoles, booking 
and retail technology superstores, jewellery, 
aluminium and PVC technologies, driving 
schools and bakery industries have been under 
investigation for cartel and concerted practice 
allegations in previous years.

GTDT: What do recent investigations in your 
jurisdiction teach us?

GG & Öİ: The TCA’s decision-making body, 
the Competition Board (the Board), is entitled to 
launch an investigation into alleged cartel activity 
ex officio or in response to a complaint. In the 
case of a complaint, the Board rejects the notice 
or complaint if it deems it not to be serious. Any 
notice or complaint is deemed rejected if the 
Board remains silent on the matter for 60 days. 
The Board decides to conduct a pre-investigation 
if it finds the notice or complaint to be serious. 
At this preliminary stage, unless there is 
a dawn raid, the undertakings concerned are 
not notified that they are under investigation. 
Dawn raids (unannounced onsite inspections) 
and other investigatory tools (eg, formal 

Gönenç Gürkaynak
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information-request letters) are used during the 
pre-investigation process. The preliminary report 
by the TCA’s experts will be submitted to the 
Board within 30 days after the pre-investigation 
decision is taken by the Board. The Board will 
then decide within 10 days whether to launch 
a formal investigation. If the Board decides to 
initiate an investigation, it will send a notice 
to the undertakings concerned within 15 days. 
The investigation will be completed within six 
months. If deemed necessary, this period may be 
extended, once only, for an additional period of 
up to six months by the Board. Dawn raids and 
other investigatory tools are also used during the 
investigation process.

The investigated undertakings have 
30 calendar days, as of the formal service of the 
notice, to prepare and submit their first written 
defences (the first written defence). Subsequently, 
the main investigation report is issued by the 
TCA. Once the main investigation report is 
served on the defendants, they have 30 calendar 
days to respond, extendable for a further 30 days 
(the second written defence). The investigation 
committee will then have 15 days to prepare an 
opinion concerning the second written defence. 
The defending parties will have another 30-day 
period to reply to the additional opinion (the third 
written defence). When the parties’ responses 
to the additional opinion are served on the TCA, 
the investigation process will be completed (the 
written phase of investigation involving claim or 
defence exchange will close with the submission 
of the third written defence). An oral hearing may 
be held ex officio or upon request by the parties. 
Oral hearings are held within at least 30 days 
and at most 60 days following the completion of 
the investigation process under the provisions 
of Communiqué No. 2010/2 on Oral Hearings 
before the Board. The Board will render its final 
decision within 15 calendar days of the hearing 
if an oral hearing is held, or within 30 calendar 
days of completion of the investigation process if 
no oral hearing is held. The appeal must be filed 
before the Ankara administrative courts within 
60 calendar days of the official service of the 
reasoned decision. It usually takes around three 
to four months (from the announcement of the 
final decision) for the Board to serve a reasoned 
decision on the counterparty.

The Board may request any information it 
deems necessary from all public institutions 
and organisations, undertakings and trade 
associations. Officials of these bodies, 
undertakings and trade associations are obliged 
to provide the necessary information within the 
period fixed by the Board. Failure to comply with 
a decision ordering the production of information 
may lead to the imposition of a turnover-based 
fine of 0.1 per cent of the turnover generated in 
the financial year preceding the date of the fining 
decision (if this is not calculable, the turnover 
generated in the financial year nearest to the date 
of the fining decision will be taken into account). 
The minimum fine to be applied in such cases 
is currently 18,377 Turkish liras. In cases where 
incorrect or incomplete information has been 
provided in response to a request for information, 
the same penalty may be imposed. Similarly, 
a refusal to grant the staff of the TCA access to 
business premises may lead to the imposition 
of a fixed fine of 0.5 per cent of the turnover 
generated in the financial year preceding the date 
of the fining decision (if this is not calculable, the 
turnover generated in the financial year nearest 
to the date of the fining decision will be taken 
into account).

GTDT: How is the leniency system developing, 
and which factors should clients consider 
before applying for leniency?

GG & Öİ: Under the Turkish leniency system, 
the first firm to file an appropriately prepared 
application for leniency may benefit from total 
immunity if the application is made before the 
investigation report is officially served and the 
TCA does not possess any evidence to support 
a charge of cartel infringement. Employees or 
managers of the first applicant will also be totally 
immune; the applicant must, however, not have 
been the coercer. If the applicant has forced any 
other cartel members to participate in the cartel, 
it may only qualify for a reduction in fine of 
between 33 per cent and 50 per cent for the firm 
and between 33 per cent and 100 per cent for the 
employees or managers.

There is a marker system for leniency 
applications: the TCA can grant a grace period to 
applicants to submit the necessary information 

“Barring criminally prosecutable acts such as bid-rigging 
in public tenders, there is no criminal sanction against 

employees for antitrust infringements in practice.”
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and evidence to complete their applications. There 
is also no legal obstacle to submitting a leniency 
application orally. In such cases, the information 
submitted should be put into writing by the 
administrative staff of the TCA and confirmed 
by the relevant applicant or its representatives. 
Turkish law does not prevent counsel from 
representing both the investigated corporation 
and its employees as long as there are no conflicts 
of interest. That said, employees are hardly 
ever investigated separately. Barring criminally 
prosecutable acts such as bid-rigging in public 
tenders, there is no criminal sanction against 
employees for antitrust infringements in practice.

The Board may impose on the applicants 
a turnover-based monetary fine of 0.1 per cent 
of the turnover generated in the financial year 
preceding the date of the fining decision (if this 
is not calculable, the turnover generated in the 
financial year nearest to the date of the fining 
decision will be taken into account) in cases where 
incorrect or misleading information is provided 
(as discussed earlier).

In terms of its recent enforcement activity, 
the Board’s most important decision concerning 
leniency applications is the Fresh Yeast decision 
(22 October 2014, 14-42/738-346), which 
concerned four undertakings operating in the 
market for fresh yeast. The Board launched an 
investigation against four fresh yeast producers 
to determine whether they had violated article 4 
of the Competition Law through colluding to 
set prices of fresh bread yeast. Mauri Maya 
made a leniency application on 27 May 2013, 
following the pre-investigation and the dawn 
raids, to benefit from article 4 of the Regulation 
on Leniency. The Board resolved that the 
investigated companies had violated article 4 and 
imposed an administrative monetary fine on three 
of them, while granting full immunity to Mauri 
Maya by virtue of the added value and sufficient 
content of its leniency application. Through 
this decision, the Board implicitly invited more 
leniency applications, even for the cases where 
a pre-investigation has already been initiated 
and dawn raids have been conducted. It serves as 
a landmark case as it was the first instance where 
the Board granted immunity after dawn raids.

GTDT: What means exist in your jurisdiction 
to speed up or streamline the authority’s 
decision-making, and what are your 
experiences in this regard?

GG & Öİ: The current Turkish competition law 
regime does not provide for measures that could 
speed up or streamline the TCA’s decision-making 
process such as a settlement procedure. However, 
a settlement process has recently been considered 
within the scope of the draft Law on Protection of 
Competition (the Draft Law).

The Prime Ministry sent the Draft Law, 
which is designed to introduce new concepts 

to the Turkish competition cartel regime such 
as the de minimis defence and the settlement 
procedure, to the Presidency of the Turkish 
Parliament on 23 January 2014. In 2015, the 
Draft Law became obsolete again because of the 
general elections in June and November 2015. 
It is yet to be seen whether the new Turkish 
Parliament or the government will renew 
the Draft Law. The TCA’s 2015 annual report 
indicates that it has requested the re-initiation 
of the legislative procedure concerning the Draft 
Law. In this regard, a settlement procedure is 
expected to be reconsidered once the reform 
regarding the Competition Law is included in the 
government’s agenda.

GTDT: Tell us about the authority’s most 
important decisions over the year. What made 
them so significant?

GG & Öİ: Recently, the Board concluded 
that six cement companies operating in the 
Aegean region of Turkey violated article 4 of 
the Competition Law by sharing sales territories 

Öznur İnanılır
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and increasing resale prices in collusion in that 
region (14 January 2016, 16-02/44-14). The 
decision is pertinent in that the Board classified 
the case as ‘cartel’ and defined cartels in 
a manner that encompasses both agreements 
and concerted practices. The Board fined the 
cement producers a total of approximately 
71 million Turkish lira. The fines ranged between 
3 per cent and 4.5 per cent of each company’s 
2014 annual turnover. These fines were relatively 
high in the Turkish jurisdiction in terms of 
turnover percentage.

GTDT: What is the level of judicial review in 
your jurisdiction? Were there any notable 
challenges to the authority’s decisions in the 
courts over the past year?

GG & Öİ: The TCA is an independent 
administrative body and is not required to apply 
to another body or authority before rendering its 
decisions. However, the existence of a leniency 
application or immunity or reduction in fines 
would not preclude third parties from suing 
the violators to seek compensation for damage 
suffered. As in US antitrust enforcement, one 
of the most distinctive features of the Turkish 
competition law regime is that it provides for 
lawsuits for treble damages. Article 57 et seq. of 
the Competition Law entitle any person injured 

in his or her business or property by reason of 
anything forbidden by the antitrust laws to sue 
the violators for three times their damages plus 
litigation costs and attorney fees. That way, 
administrative enforcement is supplemented with 
private lawsuits. The case must be brought before 
the competent general civil court. In practice, 
courts usually do not engage in an analysis as to 
whether there is actually an infringing agreement 
or concerted practice, and wait for the Board to 
render its opinion on the matter, therefore treating 
the issue as a pre-judicial question.

Final decisions of the Board, including its 
decisions on interim measures and fines, can 
be submitted for judicial review before the 
administrative courts in Ankara by filing an appeal 
case within 60 days of receipt by the parties of the 
reasoned decision of the Board. Under article 27 
of the Administrative Procedural Law, filing an 
administrative action does not automatically 
stay the execution of the decision of the Board. 
However, upon request of the plaintiff, the court, 
by providing its justifications, may decide to stay 
the execution of the decision if its execution is 
likely to cause serious and irreparable damage, 
and the decision is highly likely to be against the 
law (ie, a prima facie case).

The judicial review period before the Ankara 
administrative courts usually takes between 12 to 
18 months. If the challenged decision is annulled 

THE INSIDE TRACK
What was the most interesting case you worked 
on recently?

An interesting case that we recently dealt with concerned six 
cement-producing undertakings that allegedly engaged in 
market partitioning and constrained their distributors not to 
sell any brands other than their own brands (14 January 2016, 
16-02/44-14). The Board defined the relevant product market 
as ‘grey cement’ and because of the high transportation cost of 
cement the geographic market was designated as the Aegean 
cities of Turkey. The Board held that the undertakings violated 
article 4 of the Competition Law and infringed competition 
law by allocating markets, fixing prices, pricing excessively and 
preventing market entry. The decision is pertinent in that the 
Board classified the case as ‘cartel’ activity and defined cartels 
in a manner that encompasses both agreements and concerted 
practices. In this case, a Board member dissented from the 
majority opinion and stated that, although there was evidence 
to indicate that the undertakings raised prices in a parallel 
manner, secret meetings or direct proof of a price-fixing cartel 
were absent from the case. Article 4 of the Competition Law 
stipulates that where there is parallel behaviour between 
competitors but the existence of an agreement cannot be 
proven the burden of proof shifts to the undertakings, which 
are required to prove that the similar pricing does not stem 
from a concerted practice. In this case, however, the Board 

adjudicated that a cartel existed, and imposed a monetary fine 
at the rate of 3 per cent of their annual turnover on four of the 
undertakings and at 4.5 per cent on two of the undertakings. 
The percentage amount of the fine has been deemed to be 
quite high compared with previous Board judgments.

If you could change one thing about the area of cartel 
enforcement in your jurisdiction, what would it be?

The TCA already has an Economic Analysis and Research 
Department, which is empowered to conduct examinations 
and analyses in sectors or markets relevant to Board 
investigations. The case handlers may call upon the 
Department if they need further examination into the 
economic dynamics of a given sector in ongoing cases. 
Ideally the Department would be expanded and would also 
be charged with submitting its independent opinion to the 
Board in each investigation. That way, the Department’s 
know-how would be much better utilised, enabling the Board 
to incorporate more sophisticated economic analyses into its 
reviews of alleged anticompetitive behaviour.

Gönenç Gürkaynak & Öznur İnanılır
ELIG, Attorneys-at-Law
Istanbul
www.elig.com
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in full or in part, the administrative court returns it 
to the Board for review and reconsideration.

Following the recent legislative changes, 
administrative litigation cases (including private 
litigation cases) are now subject to judicial review 
before the newly established regional courts (the 
appellate courts), creating a three-level appellate 
court system consisting of administrative courts, 
regional courts and the Council of State (the court 
of appeals for private cases). The regional court 
will go through the case file, both on procedural 
and substantive grounds, and will investigate 
the case file and make its decision considering 
the merits of the case. The regional court’s 
decision will be considered as final in nature, but 
will be subject to review by the Council of State 
in exceptional circumstances (as set forth in 
article 46 of the Administrative Procedure Law). 
In such cases, the decision of the regional court 
will not be considered as a final decision and the 
Council of State may decide to uphold or reverse 
the regional court’s decision. If the decision is 
reversed by the Council of State, it will be returned 
to the regional court, which will in turn issue 
a new decision taking into account the Council of 
State’s decision. As the regional courts are newly 
established, we have yet to see how long it takes 
for a regional court to finalise its review of a file. 
Accordingly, we cannot provide an estimate as to 
the Council of State’s review period for a regional 
court decision within the new system, as that also 
remains to be tested.

GTDT: How is private cartel enforcement 
developing in your jurisdiction?

GG & Öİ: There is no private cartel enforcement 
in the Turkish competition law regime.

The existence of a leniency application 
or immunity or reduction in fines would not 
preclude third parties from suing violators to seek 
compensation for any damage suffered.

GTDT: What developments do you see in 
antitrust compliance?

GG & Öİ: Competition compliance programmes 
are designed to reduce the risk of anticompetitive 
behaviour by companies. The TCA Competition 
Law Compliance Programme (the Compliance 
Programme) states that a regular assessment and 
monitoring mechanism is essential for the success 
of a compliance programme. Since each company 
operates in different markets with different 
market conditions, the TCA does not set forth 
a specific monitoring mechanism requirement; 
however, briefly, it would be appropriate to test 
employees’ knowledge of the law and of the 
undertaking’s policy and procedures regarding 
the compliance programme, and to monitor 
the activities of the employees on a given date, 
or without notice, to control actual or potential 
infringements. In addition, notifying senior 

management of actual or potential infringements 
and determining suitable problem-solving 
mechanisms require a regular assessment system 
to be developed. Moreover, the Compliance 
Programme suggests that if the undertaking’s size 
permits it and there is the opportunity, it should 
have a specific department or a consultant for 
competition policy. According to the Compliance 
Programme, the company official or consultant 
should make regular competition inspections, 
preferably without notice, and monitor the 
compliance efforts. Therefore an effective 
compliance programme with all essential 
monitoring mechanisms would minimise the risk 
of competition infringement.

GTDT: What changes do you anticipate to 
cartel enforcement policy or antitrust rules in 
the coming year? What effect will this have 
on clients?

GG & Öİ: The most significant development 
regarding the cartel enforcement policy under the 
Turkish Competition Law is the draft proposal for 
the amendment of Law No. 4054 (the Draft Law 
mentioned earlier).

The Draft Law, which is designed to introduce 
new concepts to the Turkish competition cartel 
regime such as the de minimis defence and the 
settlement procedure, was submitted to the 
Turkish parliament on 23 January 2014. In 2015, 
however, the Draft Law was again rendered 
obsolete because of the general elections in 
June and November of that year. It remains 
to be seen whether the new parliament or the 
government will renew the Draft Law. As reported 
in its 2015 annual report, the TCA has requested 
the re-initiation of the legislative procedure 
concerning the Draft Law; the annual report 
notes that the TCA may take steps towards the 
amendment of certain articles if the Turkish 
parliament does not pass the Draft Law.

“One of the most distinctive 
features of the Turkish 
competition law regime is 
that it provides for lawsuits 
for treble damages.”
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